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Introduction
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All praise belongs to ALLAAH, who has elevated the status
of the Mu'mineen by means of his Noble speech and
elevated the rank of the Ulama by(granting them
understanding of)the meaning of His Book (the Quraan). He
has bestowed upon those who extract rulings (of Shariaat)
from amongst them (the Ulama) with increased favour and
reward.

Mh&‘}mu’_ﬂ& MUMMU@J\&Q”}MU
May peace descend upon His Nabi (Hadhrat Muhammed 0)
and his Sahabah, and salutations upon Imaam Abu

Hanifah 0 and his students.

The principles of Figh
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The Usool(principles)of Figh(jurisprudence) are four;

1- The Book of ALLAAH (the Quraan),

2- Sunnat of Rasulullaah 0 (Hadeeth),

3- Ijmaa(consensus)of the Ummat(of Rasulullaah ),
4- Qiyaas(deduction).

It is necessary to research and discuss each of these
Usool(principles)separately so that one will be able to
understand the method in which the Ahkaam(laws)of
Shariaat are derived.
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Section One

The Book of ALLAAH
A S G 53 S

The first section, (deals with the methods in which laws are
derived from the) Book of ALLAAH.

Lesson one

Khaas and Aam

umu,ﬁ;&)&}ﬂ‘u%&)mﬁﬂ‘umoﬁ
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Khaas is a word which refers to a specific meaning or
object without referring to anything else. An example of
Khaas of an individual is the name Zaid (this refers
specifically to the individual whose name is Zaid and negates
all other individuals), in specifying a class is the word Man

The Book of ALLAAH is the Quraan which ALLAAH Ta'ala revealed to Rasulullaah 0,
which has been recorded and narrated with Tawaatur (i.e. it is reported in every generation by
such a large number of people such that it is inconceivable for it to have been a lie.)
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(this refers specifically to the male gender and not the female
gender) and an example of specifying a species is the word
human (This refers specifically to the human species and not
other species such as animals, etc).

UJAL.M.AL’AJSSMLQ\ J\‘)EY\L)A\&AA\;L:\.\JMJS?M\}
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Aam is a word which refers to a number of individuals or
items of a group (at the same time), either by the word being
plural such as the word Muslimeen or Mushrikeen (which
refers to all of the Muslims or Mushriks at the same time), or
in meaning such as the words ¢s (whoever) and
(whatever).

The ruling of Khaas

«Lmudﬁjuwudmwj%dm

The ruling of Khaas is to practise upon it entirely without
any doubt. If Khabar Wahid (Hadeeth) or Qiyaas
(deduction) comes in opposition to it (a Khaas word of the
Quraan); if it is possible to practice on both (Khabar Wahid
or Qiyaas and the Khaas of the Quraan) without altering the
ruling of Khaas then we will practice on both (Khabar
Wahid or Qiyaas and the Khaas of the Quraan) and if this (to
practice on both Khabar Wahid or Qiyaas without altering the
ruling of Khaas) is not possible then we will practice upon
the Khaas and disregard the Khabar Wahid or Qiyaas.
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Example one
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An example of this (disregarding Qiyaas for Khaas) is the
verse of the Quraan;

fis30d 1 Gl 52y

""Divorced women should wait (should abstain from
remarrying) for three courses (after divorce, called
Iddah)."(Surah Bagarah: 228)

The word "three™ is Khaas, representing a (single and)
specific amount (i.e. Three, no more and no less) and it is
therefore compulsory to practice upon it (completely). If we
were to say that the word 'ss,2 (courses) refers to "¢k’
(purity), as Imaam Shaafie [ has, because the word purity
is masculine plural (whereas the word "three" is feminine and
the rule of Arabic grammar is that if a number is feminine then
its subject will be masculine) and not the word Haidh (which
is feminine in usage). The Quraan has used a plural which is
feminine (the word &% - three) which proves that its
subject is masculine plural which is 'u¢&'- purity, then we
will have to abandon practicing on the Khaas (if we accept
the opinion of Imaam Shaafie [1 because those who regard it
(‘ss,2'-courses) to refer to purity will not be able to complete
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three complete courses of purity but rather it will be two
and a portion of the third, in which the Talaaq was issued.
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As a result of this (difference of opinion), the rulings differ
with regards to reconciliation (between the spouses) in the
third Haidh (Ahnaaf say the husband has the right to
reconcile as she is still in her Iddah) and its termination
(Imaam Shaafie says they cannot reconcile because her lddah
has terminated), permissibility of marrying another (in the
third Haidh, which according to Imaam Shaafie [ is
permissible because her Iddah has terminated)and its
impermissibility (according to Ahnaaf because she is still in
her iddah), the ruling of remaining in the house of iddah
(according to Ahnaaf she cannot leave the house of Iddah as
she is still in her iddah) or leaving (according to Imaam
Shaafie [J her Iddah has terminated and she can therefore leave
the house).(There is also a difference of opinion; whether is it
compulsory to provide)Housing and maintenance (according
to Ahnaaf it is Waajib because she is still in Iddah whereas
Imaam Shaafie says it is not as her lddah has terminated),
(permissibility of) Khul'a and Talaaq (Ahnaaf say Khul'a can
be made as well as another Talaaq issued as she is still in
Iddah whereas Imaam Shaafie [ says it is not permissible),
marrying the sister of the wife or a fourth besides her
(Imaam Shaafie [ says it is permissible as her Iddah has
terminated and as a result is no longer his spouse thus making
it permissible for him to marry her sister and take a fourth wife
as opposed to Ahnaaf who say it is impermissible because she
is still his spouse on account of her Iddah still being



Usool Shaashi

incomplete), as well as the many rulings with regards to
inheritance (Ahnaaf say that if anyone of them pass away in
the third Haidh then the other will inherit as before the
termination of the Iddah they remain married whereas Imaam

Shaafie [ says they will not inherit from each other as her
Iddah has already terminated).

Example Two
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Similarly (another example of disregarding Qiyaas for Khaas)
is the verse of the Quraan;

(o153 G ple llaTh it )

"Indeed We are aware of what (injunctions) We have
stipulated (especially) for them (the Mu'mineen) with
regards to their wives." (Surah Ahzaab: 50)

(the words "We have stipulated) is Khaas (specific) in the
stipulation of the amount of Mehr (dowry) and therefore we
will not abandon practicing on it by making Qiyaas
(deducing) that it is the same as a monetary transaction and
thus regard it as such by leaving the stipulation of Mehr to

the opinion of the spouses, as Imaam Shaafie [] has.
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As a result of this (Imaam Shaafie [ equating Nikaah to a
monetary transaction he says that)remaining engaged in Nafl
Ibaadat is superior to performing Nikaah, and it is
permissible (for the husband to) terminate the Nikaah with
Talaag in whichever manner he desires either by issuing
them all at once (in one period of purity as opposed to Ahnaaf
who regard such a Talaaqg as Bid'ah) or separate (one in each
consecutive period of purity) or even all three (Talaaq) at
once (is regarded as permissible by Imaam Shaafie [ as
opposed to Ahnaaf who regard the one who issues such a
Talaaq as a heinous sinner). (In addition since Imaam Shaafie
[ has equated Nikaah to a monetary transaction he says
that) The contract of Nikaah is annulled by Khul'a (whereas
Ahnaaf say that Khul'a is a Talaag-Baa'in).

Example three
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Similarly (an example of disregarding Khabar Wahid for
Khaas) is the verse of the Quraan,

(o a3 a3 8y

"(If he divorced her the third time then she is not lawful for

him thereafter) until she marries another husband." (Surah
Bagarah: 230)

(the words "She marries” is Khaas which means that the
person who actually contracts the marriage is the woman)
which is Khaas in Nikaah being correct if carried out by a
woman so we will not abandon acting on it (Khaas) because
of what has been narrated from Rasulullaah 1, ""Whichever
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women will perform her Nikaah without the permission of
her Walie (father or Shar'ie representative) then her Nikaah

is invalid, invalid, invalid" (as Imaam Shaafie [] has).
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As a result of this (difference of opinion that a woman can
perform her own Nikaah according to Ahnaaf but according to

Imaam Shaafie [J the Nikaah is invalid) there is difference of
opinion regarding the permissibility of intercourse (Ahnaaf
say it is permissible as the Nikaah is valid but according to

Imaam Shaafie [J intercourse is impermissible as the Nikaah is
invalid), incumbency of Mehr (dowry), maintenance and
housing (Ahnaaf say it is compulsory on account of the Nikaah

being valid and Imaam Shaafie [J says it is not as the Nikaah is
invalid), whether Talaaq is valid (according to Ahnaaf it is

valid whereas Imaam Shaafie [J says it is not as the Nikaah is
invalid), and(if)Nikaah (with the same person is valid) after
issuing three Talaaq(in this Nikaah) according to the
opinion of the earlier Shaafie scholars (Ahnaaf say Nikaah is
only permissible after 'Halalah’, i.e. she marries another
person, consummates the marriage and is divorced after which
it will be permissible for her to remarry the first husband,

whereas Imaam Shaafie [ and the earlier scholars of the
Shaafie Madhab on account of the Nikaah being invalid say the
three Talaaqg did not apply and it is therefore permissible for
her to marry)as opposed to the stance adopted by the latter
Shaafie scholars (who hold the same view as Ahnaaf that it is
only permissible for her to remarry the first husband after
'Halalah").
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Definition of Aam
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Aam (A word which refers to a number of individuals or items
of a group at the same time) is of two types; (the first is) Aam
in which some of it (the individuals or items of the group)
have been excluded and (the second is) Aam in which
nothing (none of its individuals or items) have been excluded.

Aam Ghair Makhsoosul Ba'adh

Jasl) o551 32 (8 Galal Al iy 48 fn Al (a2 (53 2al
Aas Y 4

The(the ruling for) Aam in which nothing has been
excluded(known as 'Aam Ghair Makhsoosul Ba'adh) is the
same as Khaas in that it is incumbent to practise upon it
entirely without any doubt.

Example One
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Based upon this (That ‘Aam Ghair Makhsoosul Ba'adh' is the
same as Khaas in that it is incumbent to practise upon it
entirely without any doubt) we say, when the hand of a thief
is cut after the stolen item has been lost, then 'Dhamaan (to
claim the value of the stolen goods from the thief) will not be
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Waajib because cutting the hand of the thief is punishment
for all the crimes the thief has committed as the word 'L’
(in the verse,

"ELE Ly 215 Ll ) el 48 50005 G

As for the male and female thief, cut of their (right) hands as
punishment for what (all) they earn {from the sin of stealing})is
Aam and includes all (the crimes) that the thief perpetrated
and in making ‘Dhamaan’ Waajib, the punishment (instead
of being one) will be increased (as then the punishment will be
two; cutting off the hand and '‘Dhamaan’). We will not
abandon practicing on it (the general and comprehensive
nature of Aam, that cutting off the hand is the punishment for
all his crimes) by making Qiyaas (comparing it) to Ghasab
(forceful seizure, hijacking, etc, as Imaam Shaafie [has).

Proof that '\’ is Aam
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The proof that the word '\ is Aam is what Imaam
Muhammed [J has mentioned, "If a master tells his female
slave, "'If what (all) is in your womb is a boy then you are
free' and then gives birth to (twins) a boy and a girl then
she will not be set free (because the word '& includes and
refers to all and everything that is in her womb).
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Example Two
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In a similar manner we say regarding the verse,

oA Gt e 1515808y
""Recite that which is easy."* (Surah Muzzammil: 20)

That it is Aam and includes the entire Quraan whichever
may be easy (for the Musallee to read) and from its
requisites (of Aam) the permissibility of Salaah will not be
dependent upon the recitation of Surah Faatihah (as Imaam

Shaafie [] has stated, i.e. Surah Faatihah will not be Fardh as
the verse above states that any portion of the Quraan which the
Musallee finds easy to read is Fardh). It has come in Hadeeth

that Rasulullaah 1 has said, "There is no Salaah without
the recitation of Surah Faatihah™ which we will practice
upon in conjunction with the verse in a manner that will
not change the order of the Quraan (which permits recitation
of any portion of the Quraan) by concluding that the
Hadeeth negates perfection (that Salaah is not perfect or
complete without Surah Faatihah even though valid) such that
reciting any portion of the Quraan will be Fardh in
accordance with the order of the Quraan and reciting
Surah Faatihah will be Waajib in accordance with the
Hadeeth.
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Example Three
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In a similar manner we say regarding the verse,
e Al 2 <% Al 1RG5 10

""Do not eat from (the meat of) that (animal) on which
ALLAAH's name was not taken (when it was slaughtered).""
(Surah An'aam: 121)

(That it is Aam and) forbids that (all meat) on which
ALLAAH's name was omitted intentionally (even if it is
slaughtered by a Muslim). It has been mentioned in Hadeeth

that Rasulullaah 0 was asked about (the animal on which)
ALLAAH's name (is) not taken intentionally (when
slaughtering) and he replied, ""Eat! For undoubtedly Allah’s
name is in the heart of every Muslim"(because of which

Imaam Shaafie [ says; if a Muslim intentionally omits
Tasmiyyah then too the meat is Halaal). It is not possible to
reconcile between the verse of the Quraan and Hadeeth
because if it is proven that it (the meat) is Halaal when
(Tasmiyyah- Allah's name is) omitted intentionally then it
will (most certainly) be proven to be Halaal when omitted
unintentionally and this would result in the verse of the
Quraan being abandoned (entirely, which is why), the
Hadeeth will be disregarded (and the animal on which
ALLAAH's name has been omitted intentionally will be
regarded as Haraam).
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Similarly is the verse,
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"(Also Haraam for you to marry is) Your suckling mothers
(those women who breastfed you before you turned two years
of age. All the daughters, granddaughters, sisters, aunts,
mothers, and grandmothers of the suckling mother may also
not marry the child she breastfed)." (Surah Nisaa: 23)

The general connotation of which dictates that it is
impermissible for one to marry the woman who breastfed
him (in all circumstances). It has been reported in Hadeeth,
"Sucking once or twice does not establish Hurmat
(impermissibility to marry) nor does inserting (the nipple)
once or twice (in the mouth establish impermissibility to
marry). Since it is not possible to reconcile the verse of the
Quran with the Hadeeth we will disregard the Hadeeth
(and say that it is impermissible to marry one's suckling
mother even if one sucked only once or twice as opposed to
Imaam Shaafie [] who says that Hurmat is only established
after drinking five gulps).

Aam Makhsoosul Ba'adh
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As far as the Aam in which some of it (the individuals or
items of the group) have been excluded (known as Aam
Makhsoosul Ba'adh) its ruling is that it is Waajib to practice
upon it for the rest (of those who have not been excluded)
with the probability that the others may be excluded as
well.

_‘s;\)j\).\;.a MJ}ML;N\UMLA; d.ﬂ.ﬂ\e\ﬁ\.ﬂﬂ
MM\MJ}MYJ&JM)@U\&LJ\LA\U»M\}

Thus if proof is established which excludes the rest then it
will be permissible to exclude it with Khabar Wahid
(Hadeeth) or Qiyaas as long as three (individuals or items)
are left (under the ruling of Aam) after that is will not be
permissible to exclude any other from it and it will be
Waajib to practice on it (the Aam Makhsoosul Ba'adh in
which its constituents have been removed until only three
remain).
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This exclusion (excluding individuals or items with Khabar
Wahid or Qiyaas after some have been excluded by a Qath'ie
proof- regarding which there is no doubt to its authenticity and
meaning) is permissible because the proof which excluded
some of the unknown constituents (individuals or items that
are included in it) from Aam establishes the probability that
certain known constituents may be excluded as well. (The
explanation of this is) It is permissible that the constituent
(individual or item) is still included under the ruling of Aam
(that the ruling still applies to it as it has not been excluded) or
it is permissible to included the constituent (individual or
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item) in the proof of exclusion (and say that it too has been
excluded from the ruling). Thus for each known individual
(or item) both sides (i.e. to either remain under Aam or be
excluded by the proof) is the same.

d.\hg_xa_\daabot\lo;ua m\‘:J;Gc)J\dJJ\?U\M

Thus when a Shar'ie proof has been established that it is
included in the proof which excludes it from the ruling then
the side of exclusion will be given preference (and the
individual or item will be excluded from the ruling of Aam).
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If the proof which excludes part of its known constituents
(individuals or items) from its ruling then it is possible it is
because of a specific illat (property or characteristic) found
in that individual (or item) and if Shar'ie proof is
established which proves that the very same lllat (property
or characteristic) is found in another besides this specific
individual (in whom the Illat was found) then we will given
preference to it being excluded (i.e. it too does not fall under
the ruling or Aam and has been excluded from its ruling) and
we will practice on (the remaining constituents of) Aam
(Makhsoosul Ba‘adh) with the probability that more may be
excluded.

Lesson on Mutlaq and Muqayyad
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Our scholars (scholars of the Hanafi Madhab) have taken the
stance that if it is possible to practice upon the Mutlaqg (a
word having a specific meaning that does not have a restrictive
clause attached to it) of the Quraan unrestrictedly (without
adding any clause to it) then it is not permissible to add to it
(add a clause to it) using Khabar Wahid (Hadeeth) or

Qiyaas.

Note: - Mugayyad is a word having a specific meaning that has
a restrictive clause attached to it.

Example One
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An example of this (that it is not permissible to add a clause
to the Mutlag of the Quraan using Khabar Wahid or Qiyaas
when it is possible to practice on it unrestrictedly) is the verse
(of Wudhu),

SR
""Wash your faces™ (Surah Maa'idah: 6)

Ghusal with no additional clauses has been ordered in this
verse so we will not add to it the clause of Niyyat (to make

intention for Wudhu as Imaam Shaafie [J has), Tarteeb (to
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make Wudhu in the correct sequence as Imaam Shaafie [ has),
Muwaalaat(to wash each part before the previous one dries as
Imaam Maalik [J has) and Tasmiyyah(to recite Bismillaah as
Imaam Dawood Thaahirie [J has , and say they are Fardh when
making wudhu as the Quraan has ordered one to wash without
any additional clauses or restrictions) using Khabar Wahid.
Instead we act upon the Khabar Wahid (Hadeeth) in such a
manner that will not alter the ruling of the Quraan so we
will say that that washing the face, etc is Fardh in
accordance with the ruling of the Quraan and Niyyat (as
well as Tarteeb, Muwaalaat and Tasmiyyah) is Sunnat in
accordance with Khabar Wahid (Hadeeth).

Example Two
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Similarly (just as in the example above where the Mutlag of
the Quraan was not changed by Khabar Wahid) we say
regarding the verse,
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"The (unmarried) female and male who commit fornication
should both be given a hundred lashes (when the act of

fornication is conclusively proven in a court of Shari‘ah)."
(Surah Noor: 2)

The Quraan has made one hundred lashes the punishment
for Zinaa (fornication) so we will not add exile to it as a
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punishment (as the verse is Mutlag, not having any additional
clauses or restrictions) from the Hadeeth of Rasulullaah 0;
"If an unmarried man fornicates with an unmarried
woman then give them both a hundred lashes and exile
them™ (as Imaam Shaafie [I has). Instead we will practice on
the Hadeeth in a manner that will not add to the ruling of
the Quraan by one hundred lashes being the Shar'ie
punishment in accordance with the Quraan and exile
permissible under certain circumstances in accordance
with the Hadeeth (thus the Mutlaq of the Quraan will not have
any additional clauses added to it as is the viewpoint of
Ahnaaf).

Example Three
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Similarly (just as in the example above where the Mutlaq of
the Quraan was not changed by Khabar Wahid) is the verse,

(g il Vil )

""And perform Tawaaf around the Freed House (The
Ka'abah, which has been freed from tyrants)."* (Surah Hajj: 29)

Which is Mutlag (free from any restrictive clauses) in
describing the Tawaaf round the Ka'abah so we will not
add to it the condition (prerequisite) of Wudhu (by making
Wudhu Fardh for Tawaaf as Imaam Shaafie [ has) from
Hadeeth but will practice on it in a manner whereby we



Usool Shaashi

will not change the ruling of the Quraan by making Tawaaf
itself Fardh in accordance with the Quraan and Wudhu
Waajib in accordance with the Hadeeth and the inevitable
deficiency caused by abandoning Wudhu which is Waajib
is offering Dam(sacrifice).

Example four
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Similarly (just as in the example above where the Mutlaq of
the Quraan was not changed by Khabar Wahid) is the verse,
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Which is Mutlag (free from any restrictive clauses) in
describing Ruku, so we will not add to it (the ruling of the
Quraan) the condition of Ta'adeel (to carry out all the
postures of patiently and without rushing) from Khabar
Wahid (Hadeeth, as Imaam Shaafie [] and Imaam Abu Yusuf [
have) but (instead) will practice on the Khabar Wahid in a
manner where we will not alter the ruling of the Quraan by
making Ruku itself Fardh in accordance with the Quraan
and Ta'adeel Waajib in accordance with the Hadeeth.

A deduction made from the ruling of Mutlaq
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Based upon this (principle that the Mutlaqg of the Quraan will
remain as such and will not have a restrictive clause added to
it) we say it is permissible to perform Wudhu with saffron
water and any (type of) water in which something pure has
been mixed causing one of its (three) qualities (taste, colour,
smell) to change.
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The reason for this (permissibility to use such water) is that
the condition for permissibility of Tayammum is the
complete absence of any form of water and this (saffron
water and water in which something pure has been mixed
causing one of its qualities to change) still remains a type of
water as the attached clause (of saffron and of whatever has
been mixed with the water) does not remove the suffix of
water from it (and it is stilled called saffron-water) and
instead establishes that it is water and will therefore fall
under the category of water. To maintain that the water
must remain in the condition it came from the sky (as

Imaam Shaafie [1 has done) is a restrictive clause for this
Mutlag (of the Quraan) and in doing so (adding this
restrictive clause) others types of water such as saffron
water, soapy water, perfumed water, etc will be excluded
(and not regarded as water with which Wudhu can be
performed).
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And excluded from this rule (that these waters still remain a
type of water with which wudhu can be made because of it
having the suffix water attached to it) is Najas (impure water)
because of the verse,

(R ekl & g Qﬁ}}

"But wants to purify yOU."(Surah Maa'idah: 6)

As Najas (impure water) does not aid in purification. We
also learn from this verse (“but want to purify you™) that in
order for Wudhu to be Waajib one must be in a state of
Hadath (lesser impurity) first as purification is impossible
without Hadath.

Example five
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Imaam Abu Hanifah [J said, "If a I\/Iathaahlr (a man who
compared his wife to one of his blood relatives such as his
mother, sister, daughter, etc) indulges in intercourse with his
wife while feeding (the sixty poor people and before sixty are
fed) then there is no need to restart the feeding again (the
feeding will not be rendered void as in the case with fasting)

1 It is impermissible for such a person to indulge in sexual intercourse or even kiss his wife
after comparing his wife to his blood relatives or any of their limbs. If he wishes to revoke his
statement then he must give a Kaffaarah (penalty) of setting a slave free before he can indulge
in any physical relation with her. If he is unable to do this then he should fast for two
consecutive months before he can indulge in any physical relation with her. If he has
intercourse with his wife before completing the fast of two months then this Kaffaarah will be
rendered void and he will have to fast for another two consecutive months. If this too is not
possible then he should feed sixty poor people, however this does not have the restrictive
clause of having to be before physical action.
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because the Quraan is Mutlag with regards to feeding (and
does not have the restrictive clause of having to be before
intercourse) so we will not add the restrictive clause of being
before intercourse by making Qiyaas (comparing it
to)fasting. Instead what is Mutlaq will be kept unrestricted
and what is Mugayyad will be kept restricted (to the clause
attached to it).
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In a similar manner (as the ruling just mentioned above of
feeding the poor being Mutlag) we say the slave that has to
be set free in the Kaffaarah of Thihaar (when one compares
his wife to a blood relative) and of Yameen (breaking an oath)
is (also) Mutlag (and does not have any clause attached to it
stipulating that it has to be a Muslim slave) so we will not add
the clause of (the slave) having Imaan to it by making
Qiyaas (comparing it)to Kaffaarah of murder (where the
restrictive clause of the slave being Mu'min was mentioned).

An obiection
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(Firstly) If anyone were to say (object by saying) that the
Quraan with regards to Masah (passing wet hands) over the
head makes Mutlag Masah (passing the hands over the head
without specifying any margin) of a small portion Waajib
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and you (Ahnaaf) have added the clause (to what is Mutlag in
the Quraan) of the portion equal to the forehead (quarter
head) from Khabar Wahid (Hadeeth). (Secondly if one were
to say that) The Quraan is Mutlaq with regards to Nikaah
reversing the prohibition caused by Talaaq Mughalazah
(that the contract of Nikaah is sufficient to remove the
prohibition of remarriage caused by the issuing of three
Talaaq) but you (Ahnaaf) have added the clause of
intercourse (with the second husband as incumbent to remove
the prohibition caused by the three Talaaqg to what is Mutlaq in
the Quraan) from the Hadeeth of the wife of Rifaa‘ah.
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We would say (in reply to the first objection) that the Quraan
is not Mutlag with regards to Masah (of the head) because
the ruling of Mutlaq is that if the act (in this case Masah) is
carried out on any part (portion) then one will be fulfilling
what one has been ordered to (meaning that whatever portion
is made Masah of will be regarded as Fardh)and in this case
carrying it out on any part will not be regarded as fulfilling
what one has been ordered to (as all of it will not be
regarded as Fardh) because if one were to make Masah on
half or two thirds (of the head) then all of it will not be
regarded as Fardh (as according to both Imaam Shaafie []
and Imaam Abu Hanifah [] a portion will be regarded as Fardh
and a portion as Sunnah, which would negate the verse being
Mutlag) and this is what differentiates between Mutlag and
Mujmal (unclear, and in need of explanation such as the
portion which is Fardh to make Masah of in this verse).
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(And in reply to the second objection we would say)As far as
the clause of intercourse is concerned; some have said
(replied) that (the word) marries mentioned in the verse
("She is not lawful for him thereafter until she marries another
husband.” -Surah Bagarah: 230)refers to intercourse because
the contract of Nikaah is already implied by the word
"husband" (as he can only be her husband if the contract of
Nikaah was performed and saying that "marries" also refers to
the contract of Nikaah will either make its usage for repetition
or for emphasis and it is an accepted principle that taking
another meaning in such a case is better than accepting it to be
for repetition or for emphasis) and with this (explanation) the
objection is unfounded. Some (Hanafi scholars) have said
that the clause of intercourse has been proven from
Khabar, which the Muhadditheen have categorised as
Mashoor (a Hadeeth where in any generation, no less than
three people narrate a Hadeeth) which means that Ahnaaf
have not added a clause to the Quraan from Khabar Wahid
(but from Hadeeth- Mashoor with which it is permissible to do
S0).

Lesson on Mushtarak and Mu'awwal
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Mushtarak is a word that has two different meanings or
many meanings with each referring to different objects. An
example (example one) of this is the word "4~ Jaariyah
which refers to a female slave as well as a ship (which are
entirely different from each other) or (example two is) the
word 'ida’- Mushtaree which refers to the buyer (in a
sale) as well as a star in the sky or (example three is) the
word '4ie'- Baa'in which means separation as well as
explanation.

The ruling of Mushtarak
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The ruling of Mushtarak is that if one meaning has been
specified (by supporting evidence or proof) then
consideration of the other meanings falls away (and only
that one particular meaning can be implied').Based upon this
(principle that once one meaning has been specified then
another cannot be considered), the Ulama, may ALLAAH's
mercy be upon them, are in consensus that the word 'e 3 A0
courses mentioned in the Quraan ("Divorced women should

! Mushtarak having several meanings implied at the same time is known as 'Umoom
Mushtarak' and according to the Hanafi school of thought is not possible and only one
meaning can be implied as opposed to Imaam Shaafie who says that both meanings can be

implied at the same time.
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wait (should abstain from remarrying) for three courses.")
refers to either Haidh, as is our (Hanafi) viewpoint, or

(refers to)purity, as is the view of Imaam Shaafie [J (and both
cannot be implied at the same time).

Example One

uﬂ@ﬂjuﬂ‘;\d‘;\}dw}\\d\éw \MAJJAMJU}
u\;;)]\ e.x;}l..q.@_u.tt.q;j\ A\J\A.Luy

(Based upon the principle, if one meaning has been specified
then consideration of the other meanings fall away)lmaam
Muhammed [ said, "If a person makes a Waseeyat
(bequest) for the ' A132'- Mawaali (plural of Mowla, which is
Mushtarak and refers to the one who sets a slave free as well
as the slave who was set free) of a certain person’s children,
and the children of that person have a Mowla from above
(the person who set the children free) and a Mowla beneath
them (slaves whom the children set free), and then dies then
the Waseeyat (bequest) will be annulled in favour of both
parties (neither the slaves who were set free by the children or
the person who set the children free will inherit because of this
bequest) because it is impossible for both to be implied (at
the same time) and neither can be specified (over the other).
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(Based upon the principle, if one meaning has been specified
then consideration of the other meanings fall away) Imaam

Abu Hanifah [J says that If a person tells his wife, *"You are
like my mother to me™ he will not be a Mathaahir because
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the word ("'like™) is Mushtarak and can imply either respect
(implying that he respects and honours his wife in the same
manner as he does for his mother) or Hurmat (that his wife is
Haraam upon him in the same way that his mother is Haraam
for him) and the meaning of Hurmat cannot be specified
except with intention (thus if his intention was for Hurmat
then only will this meaning be specified over the other).

Example Two
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Based upon this (principle that if one meaning has been
specified then consideration of the other meaning falls away)
we say that (slaughtering) a similar animal is not Waajib for
hunting (while in lhraam) because of the verse, "The
penalty for the person (in Ihraam) who intentionally Kills
any game is a domestic animal similar to the animal (which
he) Killed" (but rather it will be Waajib on him to give the
price of the animal away as Sadagah). The reason for this
(giving the price of the animal as Sadagah and not
slaughtering a domestic animal) is that the word "Jiali"-
similar is Mushtarak referring to both 'Mithl Suwarie'
(similar in size) and *Mithl Ma‘aanwi* which is similar in
price and ‘Mithl Ma'aanwi' (similar in price) is
unanimously intended by this verse in the killing of
pigeons, sparrows, etc (all Fugahaa are in agreement that if a
pigeon, sparrow, etc is killed then the price of it will be given
in Sadagah) so 'Mithl Suwarie' (an animal similar in size)
will not be added to this (and said to be Waajib as well in
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addition to giving the price) because in reality there is no
‘Umoom Mushtarak® (two different meanings cannot be
intended at the same time) so consideration of (the other
meaning which is) ‘Mithl Suwarie’ will fall away because it
is impossible for both to be implied (at the same time).

Definition of Mu'awwal
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Then if one of the implications (meanings) of Mushtarak is
given preference (over the other meanings) based on firm
judgement (because of proof or evidence that supports that
meaning) it becomes Mu'awwal®. The ruling of Mu‘awwal is
that it is Waajib to act upon it with the possibility of it
being incorrect.

Example One of Mu'awwal
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An example of this (of Mu'awwal) in Ahkaam is what we
say, "'If the price (of an item) in a sale is kept Mutlaq (in that
the currency is not specified) then it (the currency) will be the
prevalent currency of that town. This (specification of the
currency) was made through Ta'weel (deliberation and
deduction, that only the prevalent currency of the town could
be implied). However if there are several currencies
prevalent in that town then the sale will be invalid because

! In essence Mu'awwal is a word having different meanings in which the intended meaning has
been specified using proof or evidence that supports that meaning.
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of what we have mentioned (that it is impossible for both to
be implied at the same time and neither can be specified over
the other). Specifying the meaning of s 3&"- courses to be
Haidh, ""marries™ in the verse ("She is not lawful for him
thereafter until she marries another husband." -Surah
Bagarah: 230)) to be intercourse and insinuations (hints)
during the discussion of Talaaq on (to mean) Talaaq (thus if
during the discussion of Talaag one hints at it or says
something which suggests it will be considered to be Talaaq
even if the word Talaaq is not said) are of this variety (where
one of the meanings were given reference over the other using
Ta'weel).

Example Two
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Based upon this(principle that when a word has many
meanings then one meaning will be given reference using proof
or supporting evidence) we say, ""The Debt (one owes to
another) which prevents Zakaat (from becoming Waajib) will
be conferred to that wealth which is easiest of the two to
pay the debt (for example, if Zaid has a debt and possesses
Dirhams equal to the Nisaab of Zakaat as well as forty sheep
on which Zakaat is also Waajib, the debt will be conferred to
the dirhams because it is the easiest of the two (between
dirhams and sheep) with which to pay the debt. Thus after a
year passes the debt will be subtracted from the amount of
dirhams he possesses and Zakaat will not be Waajib on the
Dirhams but will still remain Waajib on the Sheep).
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Imaam Muhammed has derived from this (the ruling above
that the debt will be conferred to that which is easiest of the
two to pay the debt) that if a man marries a woman on the
Nisaab (of Zakaat that he will give the Nisaab to her as Mehr)
and he has the Nisaab of sheep and the Nisaab of Dirhams
then the debt (of Mehr) will be conferred to the dirhams
such that after a year passes Zakaat will be Waajib on the
sheep he possesses but not on the Dirhams (as the debt
(Mehr) he owes to his wife has been conferred to it).

Definition of Mufassar
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If the meaning of Mushtarak has been clarified by the
speaker then it is known as Mufassar. The ruling of
Mufassar is that it is Waajib to act upon it without a doubt.

Example of Mufassar
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An example of Mufassar is if one says, "'l owe a certain
person ten Dirhams from the currency of Bukhaara.”™ His
statement, '‘from the currency of Bukhaara™ is the
clarification of it (the currency). Were it not for his
clarification then the prevalent currency of the town would
have been specified through Ta'weel (deliberation and
deduction, making it Mu‘awwal’). However Mufassar will be
given preference (over Mu'awwal) and the prevalent
currency of the town will not be Waajib (but rather the



Usool Shaashi

currency of Bukhaara will be Waajib as this has been clarified
by the speaker).

Lesson on Hageeqat and Majaaz

)lé.d\j dagall 4 Juad
é‘_}aﬁl—\u‘ ‘51} ‘d‘\s.\s;‘%ﬁ‘smg\‘)\_i‘\.aﬂ\ cm\j AMJ.LSSJS
4\&.\3; \)( \J\AA U)S‘-‘ b_).!.c
Every word which the grammarian has created for a
certain thing (which implies or refers to certain thing literally)

is called Haqgeeqat and if it used for another (it is not used
for its original meaning) then it is Majaaz and not Hageeqgat.

The ruling of Hageeqat and Majaaz
s3aly AIA L8 anly Jadl B 83100 ladiag ¥ ladl) a4l
Then both Hageegat and Majaaz cannot be intended at the
same time by the same word (the literal and figurative
meaning cannot be implied by the same word at the same

time).

Example One

}myeM\muﬁ&u\@dﬂu%\uuﬂu@j

u.a.u‘ﬁt_am 2 }l\ &8 55
Based upon this (that Hageegat and Majaaz cannot be
implied at the same time) we say when that which is
contained in the Saa'a (utensil used for measuring) is implied
by the Hadeeth of Rasulullaah 0, ""Do not sell one Dirham
in for (in exchange for)two Dirhams nor (should you sell) one
Saa'a (what is contained in one Saa'a) for two (what is
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contained in two Saa'a)' then the Saa'a (measuring utensil
which is the literal meaning) itself will not be intended (as
Majaaz is implied here of what is contained in the Saa'a) such
that it will be permissible to sell one Saa'a (measuring
utensil) for two (measuring utensils).
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(In a similar manner) When sexual relations (which is the
Majaaz) is implied by the (word "touching” in the) verse of
Malaamasah (the verse is, "If you are ill, on a journey,
returning from the toilet or from touching (engaging in sexual
relations with) your wives and you do not find water.” Surah
Maa'idah: 6) then touching with the hand (which is
Hageeqat) will not be intended (as the meaning of both
Haqgeeqat and Majaaz cannot be implied at the same time).

Other examples based on this principle
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Imaam Muhammed [] says that if a person makes a bequest
for his Mawaali (freed slaves) and he has Mawaali (slaves)
whom he has freed and his Mawaali (freed slaves) have
other slaves whom they have set free(which is Majaaz) then
the bequest will be for his Mawaali only (as this
Hageegat)and not the Mawaali of his Mawaali (in other
words the bequest will only be for those slaves whom he had
set free personally and not for both types of Mawaali as in this
case Hageegat and Majaaz will be implied at the same time).
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And in 'As-Siyarul Kabeer’, (which is a book written by

Imaam Muhammed [J he writes) if the enemy in battle seeks
asylum for their fathers then their grandfathers will not be
included (as Haqgeeqat refers to fathers only and Majaaz
would imply the grandfathers as well and both cannot be
implied at the same time) and if they seek asylum for their
mothers then their grandmothers will not be included (as
Haqgeeqat refers to mothers only and Majaaz would imply the
grandmothers as well and both cannot be implied at the same
time).
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Based on this (principle that Hageeqgat and Majaaz cannot be
implied at the same time) we say that if a person makes a
bequest for the Baakirah (virgin) girls of a certain tribe
then those who have committed Zinaa will not be included
(The Hageeqat of Baakirah refers to that girl who is still a
virgin and Majaaz refers to that girl who is unmarried even if
she committed Zinaa. If those girls who committed Zinaa are
included in this bequest also then Hageegat and Majaaz will be
implied at the same time which is impermissible). (In the same
manner) If a person makes a bequest for the children of a
certain person and he has both children and grandchildren
then the bequest will be for his children only and not his
grandchildren (because Haqgeeqat refers to his children and
Majaaz to the grandchildren and both cannot be implied at the
same time).
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Our scholars (of the Hanafi Madhab) say if a person takes
an oath that he will not make Nikaah with a certain woman
and she is unmarried then this will refer to marriage (which
iIs Majaaz and his oath would literally mean that he would not
marry that woman) such that if he commits Zinaa with her
(indulges in sexual relations with her, which is the Hageegat of
Nikaah, without marrying her) he will not break his oath (as
both Hageeqat and Majaaz cannot be implied at the same
time).

Objection to this rule
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If someone were to say (in objection to the rule that Hageeqgat
and Majaaz cannot be implied at the same time) that if a
person takes an oath that he will not set foot into the house
of a certain person, he will break his oath whether he
enters it barefoot (which is Hageeqgat and what is implied by
setting foot in the house), wearing shoes or riding a horse (or
any other conveyance, which is Majaaz for setting foot in the
house). (In other words Hageegat and Majaaz are implied at
the same time as we say that he has broken his oath whether he
enters the house barefoot or any other way.)
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(The second objection)In a similar manner (Hageegat and
Majaaz are implied at the same time) if a person takes an
oath that he will not stay in a certain person's house, he will
break his oath (if he stays in that house) whether the house
really belongs to the other (which is Hageegat) or he is
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renting it or borrowed it (which is Majaaz) even though this
would mean that Hageegat and Majaaz are implied at the
same time.
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(The third objection) In a similar manner (Hageegat and
Majaaz will be implied at the same time) if a person says that
his slave is free the day a certain person arrives then his
slave will be set free whether that person comes in the day
(Hageegat) or night (Majaaz).
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We say (in reply to this objection) that setting foot refers to
the Majaaz meaning which has been determined by
common usage to be entry (therefore the oath would mean; if
| enter the house of a certain person) and entry is not absent
in both instances (one will be entering the house whether it be
barefoot or in any other manner)
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(In reply to the second objection we say that) The house of a
certain person is Majaaz for the house in which he lives
and does not change whether he owns the house ort is
renting it (and in both cases will be the house he is living in
and thus entry into it will breaks one's oath).
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(In reply to the third objection we say that) Day in the matter
of '*Qudoom’ (arrival) refers to any time because if the word
"Youm'- Day is attached to a 'Ghair Mumtad'’ verb (such a
verb which cannot be restricted to a specific time but may be
prolonged or can continue for a lengthy period) then time is
implied (and the sentence would mean the time that a certain
person arrives) as is well known (in the laws of grammar).
Thus the oath will be broken in this manner (by usage of
Umoom Majaaz') and not by implying Hageegat and
Majaaz at the same time.

Three types of Hageeqat
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Haqeeqat is of three types; Mut'adhirah (Hageegat or literal
meaning which is difficult or almost impossible to achieve),
Mahjoorah (Haqeeqat or literal meaning which 'Urf' [i.e.
society or common usage] has discarded and does not
consider), Must'amilah (Hageegat or literal meaning which is
recognised and commonly used in society, in other words is
neither Hageeqat-Mut'adhirah nor Hageegat-Mahjoorah). In
the first two cases (Mut'adhirah and Mahjoorah) all (i.e.
Imaam Abu Hanifah, Imaam Abu Yusuf and Imaam
Muhammed) are in agreement that Majaaz will be
considered (over Hageeqat).

! '"Umoom Majaaz' is when a single broad and inclusive meaning is taken
which incorporates both the literal and figurative meaning.
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Example of Hageeqat-Mut'adhirah
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An example of Mut'adhirah (Hageeqat or literal meaning
which is difficult or almost impossible to achieve) is when a
person takes an oath that he will not eat this tree or pot.
Since it is impossible (or extremely difficult) to eat the tree or
pot (itself), it will be taken to mean the fruit of the tree (and
not the tree itself which is Majaaz) or contents of the pot (and
not the pot itself which is Majaaz) such that if a person eats
the tree (its bark, leaves, or branches, etc) or pot (or a piece
thereof) with extreme difficulty he will not be breaking his
oath (because the meaning of Majaaz has been taken and
Hageeqat and Majaaz cannot be intended at the same time)
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Based upon this (principle that in the case of Hageegat
Mut'adhirah and Hageegat Mahjoorah the meaning of Majaaz
will be taken) we say that if a person takes an oath that he
will not drink this well then the meaning will be taken to be
draw out water (from it and drink which is Majaaz) such that
if we were to presume that he sipped (directly from the well
by lowering himself into it) with extremely difficulty he will
not be breaking his oath (as the meaning of Majaaz has been
taken and Hageegat and Majaaz cannot be intended at the
same time) according to all (Imaam Abu Hanifah, Imaam Abu
Yusuf and Imaam Muhammed).



Usool Shaashi

Example of Hageeqgat-Mahjoorah
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An Example of Mahjoorah (Hageegat or literal meaning
which 'Urf' [i.e. society or common usage] has discarded and
does not consider) is if a person takes an oath that he will
not set foot into a certain person’s house as literally placing
a single foot is not meant generally (which is the Hageeqat or
literal meaning of "setting foot", instead the meaning of
Majaaz will be taken here which is to enter the house in any
way. Thus if he merely places one foot into the house but does
not enter it then he will not break his oath as Hageegat and
Majaaz cannot be intended at the same time. However if his
Niyyat was for only placing a foot then his oath will break?).

Another example of Hageegat-Mahjoorah
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Based upon this (principle that in the case of Hageeqat
Mut'adhirah and Hageegat Mahjoorah the meaning of Majaaz
will be taken) we say (as opposed to Imaam Shaafie) that
appointing someone as Wakeel (representative) in a dispute
will taken to be permitting him to reply (on your behalf)to
the disputant such that the Wakeel (representative) is
permitted to reply in the affirmative just as he is permitted
to reply in the negative ( the summary of this case is that
when a person appoints another to be his representative in a

! "Haashiyah Usool Shaashi'
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dispute then he is literally only permitting the other to defend
him and if the Wakeel were to affirm the case of the disputant
then he would be acting against his appointment as Wakeel to
defend him. Since this meaning of Hageeqat is discarded or not
used in Shariaat the meaning of Majaaz will be taken and it
will be said that the Wakeel has been given permission to
reply, whether it be in the affirmative or negative.)

Ruling of Hageeqat-Must'amilah
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If Hageeqat-Must'amilah does not have a commonly used
Majaaz then (practicing on the) Haqgeeqat is preferred (over
practicing on the Majaaz) according to all (Imaam Abu
Hanifah, Imaam Abu Yusuf, Imaam Muhammed). (However) if
Hageegat Must'amilah has a commonly used Majaaz then
according to Imaam Abu Hanifah [ the Hageeqat is
preferred (over Majaaz unless there is evidence that Hageegat
has not been intended) whereas according to Imaam Abu
Yusuf [ and Imaam Muhammed( practicing on '"Umoom
Majaaz' (a single broad and inclusive meaning incorporating
both the literal and figurative meaning) is preferred.

Example of Hageegat Must'amilah
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An example of this (where a commonly used Majaaz is
present with Hageeqgat-Must'amilah) is if a person takes an
oath that he will not eat from this wheat then this will be
taken to refer to the wheat (itself, which is Hageegat-
Must'amilah) according to Imaam Abu Hanifah(l such that
if he eats from the bread made from the wheat then he will
not be breaking his oath, whereas according to Imaam Abu
Yusuf [J and Imaam Muhammed [J it will refer to anything
comprising of that wheat using ‘Umoom Majaaz" so he will
break his oath if he eats the wheat itself or anything made
from it.

Another example of Hageegat-Must'amilah
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Similarly (as the above example where a commonly used
Majaaz was present with Hageegat-Must'amilah) if a person
takes an oath that he will not drink from the River

Euphrates then according to Imaam Abu Hanifah [ it will
mean to sip directly from it (as this is the literal meaning of it

and it is possible) whereas according to Imaam Abu Yusuf [

and Imaam Muhammed [Jthe commonly used Majaaz will
be considered which is to drink its water in whatever way.

Difference in opinion regarding the manner in
which Majaaz substitutes Hageeqat
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Then Majaaz is regarded as a substitute for Majaaz in
speech and according to Imaam Abu Yusuf [J and Imaam
Muhammed [ it is a substitute for the ruling such that if
the (meaning of) Hageegat is possible (to apply) but cannot
be applied due to an impediment (difficulty in applying the
ruling) then (only) Majaaz will be taken. If (the meaning of
Hageeqat is) not (possible to apply from the beginning) then
the speech will be meaningless. (However) According to
Imaam Abu Hanifah [J we will take Majaaz even if the
(meaning of) Haqgeeqat is not possible in itself.
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An example of this (difference of opinion between Imaam Abu
Hanifah and his two students; Imaam Abu Yusuf and Imaam
Muhammed) is when a person tells his slave, who is elder
than him, "This is my son.” (In this case) Imaam Abu
Yusuf 0 and Imaam Muhammed [ will not take (the
meaning of) Majaaz because the (meaning of) Hageegat is
not possible (and in order for something to be a substitute, in
this case Majaaz, it is necessary for the primary ruling to be
applicable first. Since the ruling is not possible here because
the slave is elder then the master, making it impossible for the
slave to be the son of the master, the statement will be taken to

be meaningless). According to Imaam Abu Hanifah [l

Majaaz will be taken (even though the literal meaning is not
possible because Majaaz is a substitute for the speech and not
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the ruling. Thus it is not necessary for the ruling to be
applicable first) such that the slave will be set free (because
if one becomes master of his own son then his son will be set
free automatically, thus the saying of the master, "This is my
son." Is the equivalent of saying, "I set you free").

Example
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Based upon this (principle that Imaam Abu Hanifah says
Majaaz is a substitute for Hageegat in speech and Imaam Abu
Yusuf and Imaam Muhammed say it is a substitute for the
ruling) the rulings are deduced for the saying "'l owe or this
wall owes a certain person one thousand' (Imaam Abu Yusuf
and Imaam Muhammed say that since the meaning of
Haqgeeqat is not possible, as it is impossible for the wall to owe
anyone a thousand, Majaaz cannot be taken, thus the sentence
will be futile and a thousand will not be incumbent on anyone.
Imaam Abu Hanifah on the other hand says that Hageeqat
does not have to be possible for Majaaz to be taken and
therefore the meaning of Majaaz is intended here, thus a
thousand will be incumbent on anyone of the two who can take
responsibility for the debt, which is the speaker in this case)
and "My slave or my donkey is free"(Imaam Abu Yusuf and
Imaam Muhammed say that since the meaning of Hageeqat is
not possible, as it is impossible for the donkey to be set free,
Majaaz cannot be taken, thus the sentence will be futile and
neither the donkey nor the slave will be set free. Imaam Abu
Hanifah on the other hand says that Hageeqgat does not have to
be possible for Majaaz to be taken and therefore the meaning
of Majaaz is intended here, thus either one of the two will be
set free who is eligible to be set free, which is the slave in this

case).
61
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A reply to an objection
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(An objection on Imaam Abu Hanifah's principle that Majaaz
is a substitute for Hageegat in speech and not in ruling is if a
person says regarding his wife, "This is my daughter”, even
though her parentage from another is well-known or she is
elder than him, then according to the principle of Imaam Abu
Hanifah the meaning of Majaaz should be taken and it will be
taken to be Talaag. The reply to this objection is that) It does
not become necessary as a result of this (principle of Imaam
Abu Hanifah) that when a person tells his wife, " This is my
daughter™ and her parentage from another is well-known
for her to be Haraam upon him (the ruling of Thihaar will
not apply) nor will it be taken to be Majaaz of Talaaq
whether she (his wife) be younger or elder than him. The
reason for this is that if the meaning of this word (daughter)
is correct (and it is taken literally to mean his blood-daughter)
then it will oppose (the validity of) Nikaah (as it is impossible
for Nikaah to exist between them when she is his daughter) and
therefore will oppose the ruling of Nikaah (when there is no
Nikaah then Talaaq cannot be issued). Isti‘aarah (taking an
alternate meaning for a word) cannot be taken when two
things opposing each other (which is this case is Nikaah and
being his daughter) as opposed to the saying (to one's slave),
"This is my son™ as being his son does not oppose him
being the owner (of his son). In fact ownership will first be
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established for the father and (only) thereafter (will the) the
son will be set free.

Lesson of the methods of Isti'aarah
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Understand that Isti‘aarah (taking an alternate meaning for
a word) in the rulings of Shari‘ah are possible in two ways.
The first is when there is a relationship between the illat
(principal cause of the Hukam) and Hukam (ruling) and the
second is when there is a relationship between the Sabab
(method of deriving the Hukam) and Hukam. The ruling of
the first case (where there is a relationship between the Illat
and Hukam) is that Isti‘aarah is permissible for both (the
Illat can be said referring to the Hukam and the Hukam can be
said referring to the Illat) and the ruling for the second case
(where there is a relationship between the Sabab and Hukam)
is that Isti'aarah is permissible for one and that is
Isti'aarah of the Asal(Sabab) with the Far'a (Hukam, that is
one can say the Sabab referring to the Hukam but not the other
way.)

Example of the first type of Isti'aarah
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An example of the first case (where there is a relationship
between the illat and Hukam) is when a person says, "If |
become owner of a slave then he is free™ and then (later)
becomes owner of half a (share of a) slave which he then
sells and then later becomes owner of the other half then (in
this case) the slave will not be set free as he did not become
owner of the entire slave (at one time, which is the common
meaning of ownership). (However) If he were to say, "If |
purchase a slave then he is free™ and then purchases half a
(a share of) slave which he then sells and then (later)
purchases the other half, then the second half will be set
free (because purchase in common usage does not mean that
one has to purchase the entire slave at one time but will be true
even purchased in shares. Once he purchases the second half
then it will be said that he has purchased the entire slave and
the slave will be set free but since the first half was sold and
now belongs to another, only the share which he owns will be
set free). If(in these two scenarios of ownership and
purchasing) ownership is taken to mean purchasing and
purchasing to mean ownership then his Niyyat (intention)
will be correct according to the method of Majaaz because
purchasing is the Illat (principal cause) for ownership and
ownership is its Hukam (ruling which applies on
purchasing), thus Isti‘aarah is permissible for both (become
owner can mean purchase in the first statement and purchase
can mean become owner in the second statement) except that
the easier scenario (of the two) for him will not be accepted
in court because of "Tuhmat’ (suspicion that he may be lying
to for his own benefit) and not that the method of Isti‘aarah
is incorrect.



Usool Shaashi

Example of the second type of Isti'aarah
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The example of the second type (of Isti'aarah where there is
a relationship between the Sabab an Hukam) is when a person
says to his wife, "I set you free" with the intention of
Talaaq, the Talaaq will apply because (the term) *'setting
free™ in reality absolve ones right to sexual relations by
means of one absolving his ownership thus *'setting free™ is
the Sabab (method of deriving the Hukam) for absolving
oneself from the right to sexual relations. Thus it is
permissible to take it (the term, "setting free") to mean
Talaag which (also) absolves oneself from the right to
sexual relations (in other words one can say the Sabab and
refer to the Hukam) )
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We will not say (regarding the ruling above) that if it is the
Majaaz of Talaaq then a Talaaq Raj‘ie(revocable Talaaq)
should apply by it (the statement, "I set you free") in the
same manner as a Sareeh (clear, unambiguous)Talaaq
because we say that we have not made it the Majaaz of
Talaaqg but rather (it is Majaaz) for absolvement from the
right to sexual intercourse and this (absolving one from
sexual intercourse) is only possible with (Talaag) Baa'in
because (Talaaq) Raj'ie does not disallow one the right to
intercourse according to us (the Hanafi school of thought).
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(Continuing with the example of the second type of Isti'aarah
where the Sabab can refer to the Hukam but the Hukam cannot
refer to the Sabab) If one says to his female slave, "I give
you Talaaq", with the intention to set her free then it is
incorrect (and the slave will not be freed) because it is
permissible to say the Sabab (setting free) and apply the
Hukam (Talaaq) but not permissible to (to say the Hukam,
which is Talaaq, and) apply the Sabab (setting free).

Deduction
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Based upon this (principle that the Sabab can refer to the
Hukam but the Hukam cannot refer to the Sabab) we say,
Nikaah will be complete with the words of Hibah (if the
woman says; | gift myself to you, in the presence of two
witnesses and the man accepts), Tamleek (if the woman says; |
give ownership of myself to you, in the presence of two
witnesses and the man accepts), and Bay'a (if the woman says;
| sell myself to you, in the presence of two witnesses and the
man accepts) because Hibah (to gift) in reality establishes
ownership and ownership establishes the right to sexual
intercourse in female slaves, thus Hibah is a Sabab for
establishing the right to sexual intercourse and it will
therefore be correct for it (the words of Hibah, "I gift myself
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to you") to refer to Nikaah (because the words of Hibah
establish the right to sexual intercourse just as Nikaah does).
The same goes for the words of Tamleek (I give ownership of
myself to you) and Bay'a (I sell myself to you, because these
words after establishing ownership, establish the right to
sexual intercourse in female slaves and it will therefore be
correct for it to refer to Nikaah as it establishes the same right
as Nikaah). (However) the opposite is impermissible such
that Hibah and Bay'a will not be complete using the words
of Nikaah (one cannot gift something to another saying, |
marry this to you", in such a case ownership will not be
transferred. The same goes for Bay'a, i.e. one cannot sell
something to another with the words, "'l marry this to you" and
the transaction will be invalid.)

Niyyat is not necessary
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Then in every instance in which (the meaning of) any type of
Majaaz can fit, Niyyat is not necessary (in every instance
where the meaning of Hageegat cannot apply the meaning of
Majaaz will be taken automatically and will not be dependent
on one's Niyyat- intention)

An objection
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(The author now mentions an objection on the standpoint of
Imaam Abu Yusuf and Imaam Muhammed regarding Majaaz.)
it will not be said that when practicing on the meaning of
Haqgeegat must be possible (but difficult due to exterior
factors) before Majaaz can be taken according to Imaam

Abu Yusuf [J and Imaam Muhammed (], so how can the
meaning of Nikaah be taken with the words of Hibah when
becoming owner of a free woman is impossible through
Hibah and Bay'a (sale, in other words the since meaning of
Haqgeeqat is not possible, i.e. one cannot become owner of a
free woman through these transactions, so how can the
meaning of Majaaz, i.e. Nikaah, be taken by Imaam Abu Yusuf
and Imaam Muhammed) because we will say (in reply to this
objection) this (becoming owner of a free woman through
Hibah or sale) is possible in one way and that is if she
becomes Murtad (abandons Islaam), flees to the land of the
disbelievers and is then caught (and brought back to the
lands of Islaam as a slave where it is now possible to transfer
ownership of her through Hibah or sale). This has become an
example of touching the sky (taking an oath to touch the sky)
and other similar cases (where an oath was taken on a
seemingly impossible act, which should render the statement
futile because of its impossibility but is still regarded as valid
because of it being possible through a miracle).

Lesson on Sareeh and Kinaayah
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Sareeh is a word the meaning of which is clear (transparent
and unambiguous, with no need for further clarification) such
as the words '&a- "'l sold™ and '&u5ial- "I bought™, etc.
The ruling of Sareeh is that its (apparent) meaning will be
established (adhered to) regardless of the manner it has
been mentioned in, whether it be Khabar (information),
sifat (adjective) or Nidaa (title or label). Another ruling of
Sareeh is that it is not dependent upon Niyyat (intention,
since its meaning is apparent and clear there will be no need to
determine the intention of the speaker before applying the
Hukam to his speech). Based upon this (that Niyyat is not
necessary in Sareeh speech) we say if a person tells his wife,
"You are divorced" (an example where a Sareeh word has
been used as sifat- adjective), "I gave you Talaaq"™ (an
example where a Sareeh word was used as Khabar- to give
information) or (addressing his wife, he says,) O Divorced
one!" (An example where a Sareeh word was used as a title for
another), the Talaaq will apply whether the person had the
intention for Talaaqg or not. In a similar manner (intention
will not be taken into account) when one tells his slave, "You
are free™ (example of Sifat), "'l set you free' (example of
Khabar), or ""O free one!" (example of Nidaa, and in all three
cases the free will be set free whether the speaker had the
intention to set the slave free or not).

Deduction
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Based upon this (principle that Sareeh is a word with a clear

meaning, which will be established regardless of the manner it
was mentioned in) we say that Tayammum promotes
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Tahaarat (is complete purity without restriction) because the
verse of ALLAAH Ta'ala,
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""But wants to purify you." (Surah Maa'idah: 6)

is Sareeh (clear and unambiguous) in obtaining Tahaarat
with it (Tayammum). Imaam Shaafie [1 (however) has two
opinions; one is that it is "Tahaarat-Dharooriyah’ (Tahaarat
only out of necessity and will there for apply as long as the
necessity remains) and the other is that it is not Tahaarat
but 'Saatirul Hadath' (conceals impurity for the period
during which one performs his ibaadat and after completion no
longer does so).

Differences which arise as a result of this
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Based upon this (difference of opinion amongst Imaam
Abu Hanifah and Imaam Shaafie, whereby Imaam Abu Hanifah
says that Tayammum is unrestricted Tahaarat and Imaam
Shaafie says that it is Tahaarat out of necessity) extraction of
Masaa'il (rulings) between the two Mathaahib (between the
Hanafi and Shaafie Madhab) differ with regards to
performing Tayammum before the time of Salaah sets in
(Imaam Abu Hanifah says that it is permissible to perform
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Salaah with that Tayammum because it is complete Tahaarat
without restriction whereas the Imaam Shaafie says that it is
impermissible to perform Tayammum with that Tayammum as
it is a Tahaarat out of necessity and there is no necessity
before the time of Salaah sets in),to perform two Fardh
Salaah with the same Tayammum (Imaam Abu Hanifah says
that it is permissible to perform two Fardh Salaah with the
same Tayammum because it is complete Tahaarat without
restriction, whereas Imaam Shaafie says it is impermissible to
perform two Fardh Salaah with the same Tayammum as it is
Tahaarat out of necessity and the necessity ended after the
performance of the first Fardh Salaah), the Imaamat of one
who performed Tayammum over those who performed
Wudhu (Imaam Abu Hanifah says it is permissible as
Tayammum is complete Tahaarat without restriction, whereas
Imaam Shaafie says it is impermissible because it is Tahaarat
out of necessity as opposed to Wudhu which is real Tahaarat.
Thus the condition of the Musallees is above that of the Imaam,
which makes it impermissible for him to make Imaamat over
them), performing Tayammum when one does not have fear
for his life or (of losing) a limb (Imaam Abu Hanifah says that
Tayammum is permissible even if one only fears that his illness
will increase, whereas Imaam Shaafie says it is only
permissible if he has fear for his life or of losing a limb as then
only will there be a necessity and Tayammum is only Tahaarat
out of necessity), permissibility of Tayammum for Eid
salaah and Janaazah Salaah(Imaam Abu Hanifah says that it
is permissible to make Tayammum for these Salaah if one fears
that he will miss the Salaah if he proceeds to perform Wudhu
as there is no Qadhaa for these two Salaah, whereas Imaam
Shaafie says one cannot perform Tayammum for these two
Salaah but one should perform Wudhu then he should make
Qadhaa), as well as its permissibility with the intention of
Tahaarat(since Imaam Abu Hanifah regards Tayammum as a
complete Tahaarat without restriction, he says it is permissible
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to perform Tayammum with the intention of obtaining
Tahaarat. Imaam Shaafie on the other hand, according to one
opinion states that Tayammum is not Tahaarat at all and
according to his other opinion is Tahaarat out of necessity,
thus according to him Tayammum will not be valid with the
intention of Tahaarat but instead one must make the intention
that he is performing Tayammum to read Salaah).

Definition and ruling of Kinaayah
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Kinaayah is a word whose meaning is obscure and Majaaz,
before it (its intended meaning) becomes known is the same
as Kinaayah (as either the literal meaning or figurative
meaning can be implied). The ruling of Kinaayah is that the
apparent meaning will be applied when the (speaker's)
intention (objective) was for it or (the intention is made clear)
by the occasion (condition or context in which the statement
was said). The reason for this (the need for the intention of
the speaker to be known or the meaning determined by the
occasion or context in which it was said) is that it is necessary
for (such) proof to exist which will remove any doubt (with
regards to its intended meaning) and one meaning be given
preference (over another). As a result of this (that the
meaning of Kinaayah is obscure) the words of
‘Baynoonah’(by saying, "You are separated from me") and
‘Tahreem® (by saying, "You are forbidden to me") are
classified as Kinaayah in the chapter of Talaaq because of
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doubt (in its intended meaning) and because its purport
(meaning) is hidden, and (it is) not (classified as Kinaayah
because) that they serve the same purpose as (the words of)
Talaag(thus concluding that a Talaaq Raj'ie will apply as is
the opinion of Imaam Shaafie).

Punishments are not established by Kinaayah
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Based upon this (principle that words of Kinaayah are
obscure and unclear) punishments (Shar'ie punishments and
sentences) will not be executed by it (by Kinaayah) such that
if one admits to committing Zinaa (fornication) or stealing
the (Shar'ie) punishment will not be executed until he uses
(admits it using) Sareeh (clear and unambiguous words). As a
result of this (that Shar'ie punishments are not executed by
testimonies in Kinaayah) the (Shar'ie) punishment will not
carried out on a dumb person (if he confesses to a crime
using sign language). (In the same manner) If a person falsely
accuses another of Zinaa (fornication) and another says (in
corroboration with the accuser), "You have spoken the
truth™ then the punishment (of false accusation) will not be
executed on him (the corroborated who said, "You have
spoken the truth™) because there is a possibility that he may
be affirming something else that the accuser said (and not
corroborating his false testimony for Zinaa).
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By Mutagaabalaat we refer to the terms Thaahir, Nas,
Mufassar, and Muhkam and their opposites of Khafie,
Mushkil, Mujmal, and Mutashaabih.

i Be plld) Gl aalZl 4 35400 Sl 238 R L) Salals

Thaahir is a word, which the listener understands its
meaning by merely listening to it, without any reflection or
contemplation.

A2 S8 G e Sl
Nas is the crux and object of the speech.
Example one of Thaahir and Nas
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An example of this (of Thaahir and Nas) is the verse of
ALLAAH Ta'ala,

! Mutagaabalaat refers to those terms which have opposites, such as Thaahir is the opposite of
Khafie, Nas is the opposite of Mushkil, Mufassar is the opposite of Mujmal, and Muhkam is

the opposite of Mutashaabih.
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"ALLAAH has permitted trade and forbidden interest.”
(Surah Bagarah: 275)

The crux or object of this verse is to differentiate between
trade and interest, and refute the claim of the Kuffaar of
them (trade and interest) being the same when they said,

{3 e g 180
"Trade is just like interest.” (Surah Bagarah: 275)

We learn from this (verse) the permissibility of trade and
the prohibition of interest by merely listening to this verse
(without the need for further explanation or clarification), thus
differentiation between trade and interest (which is the
object of this sentence) will be Nas, and permissibility of
trade and prohibition of interest (which we understand by
merely listening to this verse) is Thaahir.

Example two of Thaahir and Nas
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Similarly, the verse,
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"Then marry two, three, or four women with whom you
are pleased (to have as your wives)." (Surah Nisaa: 3)
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Has been mentioned with the purpose (objective) of
explaining the number (of wives one can be married to at one
time, which is four). We learn of the permissibility of
marriage itself by merely listening to the verse (as giving the
order to marry would obviously imply that marriage is
permissible), thus permissibility to marry will be Thaahir
and the number (of wives one can marry at one time) will be
Nas.

Example Three of Thaahir and Nas
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Similarly in the verse,
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""There is no sin on you if you divorce women while you
have not touched them (not yet met with them in privacy) nor
fixed a dowry for them."" (Surah Bagarah: 236)

explaining the laws with regards to that woman whose
Mehr (dowry) has not been mentioned (and then divorced
before the marriage can be consummated) is Nas (the object
and purpose of the verse) and (since we learn) that men have
the right of issuing Talaag (by merely listening to the verse it)
is (will be) Thaahir and indicates that Nikaah without
mentioning the Mehr is valid.

Example Three of Thaahir and Nas
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Similarly in the Hadeeth of Rasulullaah 0 , "Whoever
becomes owner of his immediate relative (son, father,
daughter, mother, etc), (the slave/immediate relative) will be
set free”, freedom for one's blood relative is Nas (the
objective or purpose of this Hadeeth) and establishing
ownership is Thaahir (we learn by merely listening to the
words, "becomes owner", that ownership is first established
and thereafter the slave will be set free).

The ruling of Thaahir and Nas

@UMBJ\ M\SUJALCIA.S_!JA’J\ L_ia UA"M} ﬁu:d\ R ,}
M\CAJM\MJMJJ})M\DJ\J\JM\

The ruling of Thaahir and Nas is that it is Waajib to
practice on it whether they be Aam or Khaas with the
possibility that another (meaning) could be intended. This
(that another meaning could be intended) is the same as (that)
Majaaz with (which has the possibility that) Hageegat (could
be implied).
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Based upon this (ruling that it is waajib to act upon Thaahir
and Nas) we say; if a person purchases his blood relative
such that they are set free, he (the purchaser) will be the
Mu'tig (the one who set him free) and will also have the right
of Walaa® (the right to inherit if the deceased has no Dhawil
Furoodh or Asabah Nasabi).
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Contradiction between Thaahir and Nas

Example One
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The difference between Thaahir and Nas becomes clear
when they contradict each other (and in such a case Nas will
be given preference over Thaahir). Based upon this (rule that
Nas will be given preference over Thaahir when they
apparently contradict each other) if a person says to his wife,
"Give yourself Talaag'™ and she then says, "l separate
myself from you" (which is Talaag-Kinaayah and should
result in a Talaaq Baa'in- irrevocable Talaaq) then a Talaaq
Raj'ie (revocable Talaaq) will fall because issuing of Talaaq
is Nas (the object and purpose of this speech) and Thaahir
(what we understand by merely listening) is Baynoonah
(separation, i.e. Talaag-Kinaayah), so practicing on Nas will
be given preference (because Nas is the actual object and
purpose of the speech).

Example two
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Similarly in the Hadeeth of Rasulullaah U to the people of
Uraynah, "Drink from its (camel's) urine and milk™,
explaining the cure (treatment with urine) is Nas (the object
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and purpose of this Hadeeth) and permissibility to drink
(camel) urine is Thaahir (what we learn by merely listening to
the speech, whereas) in another Hadeeth of Rasulullaah 0,
"*Safeguard yourself from urine for undoubtedly generally
punishment in the grave is a result of it (not safeguarding
oneself from urine)™, abstaining from urine being Waajib is
Nas, so Nas will be given preference over Thaahir and
drinking urine will not be permissible at all.

Example Three
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And the Hadeeth of Rasulullaah [, *"That which has been
irrigated by the sky (rainwater), Ushr (one tenth)is due from
it" regarding giving one tenth in charity is Nas(the object
and purpose of this Hadeeth is to state that one tenth of any
produce which has been irrigated by the rain must be given as
Sadagah) and the Hadeeth, ""There is no Sadagah due on
vegetables™ is Mu'awwal (the word Sadagah could refer to
many things; Zakaat, charity, Ushr, etc and through Ta'weel it
has been determined that it refers to Ushr) in the exclusion of
Ushr(thus Hadeeth has been said to mean, "There is no Ushr
due on vegetables") because Sadagah has many meanings.
Thus the first (Nas) will be given preference over the
second (Mu'awwal and Ushr will be due on vegetables).

Definition of Mufassar
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Mufassar is a word the meaning of which has been clarified
by the speaker such that there remains no possibility of
Ta'weel (alternate interpretation) or Takhsees (exclusion of
part of its constituents).

Example of Mufassar
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An example (of Mufassar) is the verse of ALLAAH Ta'ala,
(&adl 2 sl dy

""So (when ALLAAH issued the command to bow down) every

single one of the angels bowed down to him together..."
(Surah Saad: 73)

The word angles is Thaahir in being general (that all the
angles are being referred to) but it has the possibility of
Takhsees (such that some angels may be excluded) but the
possibility of Takhsees was closed with the words, e@JS -
every single one". The possibility of difference in (the
manner or time they took to make) Sajdah still remained and
so the Ta'weel (interpreting it that they all made Sajdah
separately at different times) was closed by the words" s=aal-
together™ (which indicates that all the angels performed
Sajdah together at the same time).

Example of Mufassar in the laws of Shari'ah

Example One
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(An example of Mufassar) In (laws of) Shari‘ah is when a
person says, "I married a certain person for a month in lieu
of this (Mehr).” His saying, "I married” is Thaahir for
(clear and understood by merely listening to refer to) Nikaah
except that it has the possibility of referring to Mut'aa
(temporary marriage, which is Haraam) and by saying, ""for a
month** clarifies his meaning. We therefore say that this is
Mut'aa (and Haraam) and is not Nikaah.

Example Two
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If a person says to another, ""A thousand is due on me for
the price of this slave or price of this goods™, then his
saying, ""A thousand is due on me" in making a thousand
incumbent (as debt) upon himself is Nas (the object and
purpose of this statement) although the possibility of Tafseer
still remains and by saying, "‘for the price of this slave or
price of this goods™ his intention is made clear. Thus
Mufassar will be given preference over Nas such that the
money (thousand) will not be incumbent upon him until he
takes possession of the slave or goods.

Example Three
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If a person says to another, "'l owe a thousand™ then this is
Thaahir (what we understand by merely listening to the
statement) for confessing (to owing a debt) and (making) the
currency of the town (incumbent himself) is Nas (the
objective of his statement). If he were to say,"from the
currency of this certain town™ (then this would be clarifying
his intention and become Mufassar) then Mufassar will be
given preference over Nas, such that the currency of the
town will not be incumbent upon him but (rather) the
currency of the town which was mentioned. So too will
similar scenarios be decided (that whenever Nas or Thaahir
contradicts Mufassar then Mufassar will be given preference).

Definition of Muhkam
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Muhkam is (a word) which stronger then Mufassar (in that
Ta'weel, Takhsees and Naskh- Abrogation is not possible in
Muhkam as opposed to Mufassar in which Ta'weel and
Takhsees is not possible but the possibility of Naskh-
Abrogation still remains) such that acting contrary to it is
not permissible at all.

Example of Muhkam
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An example of Muhkam in The Quraan is (the verses),
"Undoubtedly ALLAAH has knowledge over everything™
(such that it is impossible to deny ALLAAH's attribute of 1lm or
even limit it in the least) and ""Undoubtedly ALLAAH does
not oppress people in the least™ (such that it is impossible to
claim that ALLAAH has oppressed anyone or anything even in
the slightest). An example of it (Muhkam) in Hukmiyaat
(laws of Shari‘ah) is what we say when a person confesses,
"Undoubtedly | owe a certain person one thousand in lieu
of the price of this slave™. As Undoubtedly these words (in
lieu f this slave) are Muhkam in it being in exchange for it
(claries that the thousand is in exchange for the slave). So too
will similar scenarios be decided.

Ruling of Mufassar and Muhkam
AL Y gy Jaad) 235 S 5 jLadd 84

The ruling of Mufassar and Muhkam is that it compulsory
to act on it without any doubt (in its purport and
application).

The opposite of Thaahir, Nas, Mufassar, and
Muhkam
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Then each of these four (Thaahir, Nas, Mufassar, and
Muhkam) have another four which are opposite to them.
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The opposite of Thaahir is Khafie, the opposite of Nas is
Mushkil, the opposite of Mufassar is Mujmal, and the
opposite of Muhkam is Mutashaabih.

Definition of Khafie
ARl i GaY ey 4 S G e Gl
Khafie is a word whose meaning is obscured (unclear)
because of external factors (the intention of the speaker is

unclear) and not because of the word itself (being unclear in
its meaning and connotation).

Example One
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An example of Khafie is the verse,
(Lol | saladld 48 L2015 (3,1 5)

"As for the male and female thief, cut off their (right)
hands." (Surah Maa'idah: 28)

Which is Thaahir (clear in its implication) with regards to a
‘Saariq’ (a thief who steals quietly and in secrecy in the dead
of night without being seen) but obscure (unclear) with
regards to a Tharraar (pickpocket) and Nabbaash (grave-
robber).

Example Two
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Similarly (another example of Khafie) is the verse,
{505 4 3y

"The (unmarried) female and male who commit fornication
(should both be given a hundred lashes)." (Surah Noor: 2)

Is Thaahir (clear in its meaning) with regards to one who

commits fornication but Khafie (unclear) with regards to

sodomy (homosexuality).

Example Three
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(Another example of Khafie is) If a person takes an oath that
he will not eat fruit, then this is Thaahir (clear in its
meaning) with regards to that eaten as an entrée (as a side
dish or as afters) but Khafie (unclear) with regards to grapes
and pomegranate (as grapes and pomegranates are eaten as a
meal as well and not only as a side dish).

Ruling of Khafie
sasll dle g3 s ol Gds il 84
The ruling of Khafie is that it is Waajib to seek out (its
implication) such that its obscurity (vagueness, uncertainty)

is removed (after which its ruling will be the same as
Thaahir).
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Definition of Mushkil
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Mushkil is that (word) which is more obscure (unclear) than
Khafie that is to say after its intended meaning (implication)
has been obscured (because the meaning of the word itself is
unclear) it resembles (other) words similar to it such that its
implication cannot be ascertained except through
investigation and deliberation until it (its meaning) is
distinguished from others (other words) similar to it.

Example of Mushkil
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An example of Mushkil in Ahkaam (laws of Shari‘ah) is if a
person takes an oath that he will not eat ‘ledaam' (a
condiment, any item or food used to improve or add flavour),
which is Thaahir (clear in its implication) with regards to
vinegar and juice (as they are definitely condiments used to
improve or add flavour) but Mushkil (obscure and unclear)
with regards to (curry prepared with) meat, eggs or cheese
(as these are not condiments but rather the main course) such
that the meaning of ‘ledaam’ needs to be sought out and
deliberated upon until one is able distinguish whether the
meaning of ‘ledaam’ is found in them (meat, eggs and
cheese) or not.

Definition of Mujmal
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Then above Mushkil (more unclear and obscure) is Mujmal.
Mujmal is a word having many implications such that none
(no implication) can be specified except if clarified by the
speaker (and in the case Shari‘ah clarified or explained by
ALLAAH Ta'ala in the Quraan or by Rasulullaah 00).

Example of Mujmal
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An example of Mujmal is Shari‘ah is the verse, "And
prohibited Riba' as the meaning of Riba refers to any form
of excess (gain or profit), which is not implied but rather
that excess (gain or profit is implied) which has no item is
exchange for it in the sale of like items having the same
scale of measurement. The word (Riba) does not indicate
(or specify) this nor can this meaning be ascertained
through deliberation (instead Rasulullaah [ explained its
meaning to the Sahabah).

Definition of Mutashaabih

Eadaiall oy Al asal Ol Al (sl L8 Jadad) 3 &
) il

Then more obscure and unclear than Mujmal is
Mutashaabih (a word that is so unclear and obscure that
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there is no hope of meaning being clarified in this worldly life).
An example of Mutashaabih is the Huroof-Mugqathi‘aat in
the beginning of (certain) Surahs.

Ruling of Mujmal and Mutashaabih
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The ruling of Mujmal and Mutashaabih is that we believe
its meaning (and implication) is correct until it is explained.

Lesson on those instances where the meaning
of Haqeeqat is abandoned
- 8 oF 2 : °
&) 50 Adiad Taall A8 4y &1 Loy Ll (glas 4 &5 L

There are five instances where the meaning of Hageeqgat is
abandoned.

The first instance: Dalaalatul Urf
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One of them (the five instances where the meaning of
Hageeqat is abandoned is) ‘Dalaalatul Urf* (when a word has
a common and known meaning in society) and the reason for
this is that Ahkaam (laws of Shari‘ah) are established by the
intention with which the speaker says (or utters) the word.
When a meaning is well-known (common) amongst people
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then this known meaning will be proof that this was the
apparent intention (or implication of the speaker) and the
ruling will be based upon it (the common and known
meaning).

Example of abandoning Hageeqat for Urf
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If a person takes an oath that he will not buy a head then
this will refer to that which is known (and common)
amongst people. Thus he will not be breaking be breaking
his oath if he buys the head of a sparrow or pigeon (as head
commonly refers to the head of a sheep, cow, or goat).
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Similarly (another example of abandoning the meaning of
Haqeeqat for the commonly used meaning of Urf is) if a
person takes an oath that he will not eat eggs then this will
be based upon the commonly used meaning (for eggs) and
he will not be break his oath by eating the eggs of sparrows
or pigeons (if that is not the commonly used meaning of eggs
in society).
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From this (the above mentioned examples) we learn that
abandoning Hageeqat does not make taking the meaning of
Majaaz compulsory but it is permissible to award it a lesser
meaning of Haqeegat (known as Hageegat-Qaasirah). An
example of this (Hageeqat-Qaasirah) is applying a general
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ruling on only some of its constituents (such as in the above
example where the word eggs, which is general, was taken to
refer to only those types of eggs which are commonly referred
to by the word).
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Similarly (another example of abandoning the meaning of
Haqgeeqat for the commonly used meaning of Urf is) if a
person makes a vow for Hajj or that he will walk to the
Baitullaah or that he will touch the Hateem of the Ka'abah
with his cloth then performing Hajj in the known manner
will become incumbent upon him because of Urf (since this
is the commonly understood meaning of Hajj in society).

The second instance: Dalaalatufi nafsil Kalaam
TN PRI EANATE Py i Tk

The second instance where (the meaning of) Hageeqat is
abandoned is because of 'Dalaalatu fi nafsil Kalaam’
(wherein the words of the speaker suggest that the meaning of
Hageeqat is not implied).

Example of abandoning Hageeqat because
'Dalaalatu fi nafsil Kalaam'
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If a person says, "Every slave that | own is free™ then his
Makaatab (slave with whom the master has made an
agreement that if they pay him a stipulated amount they will be
set free) and such a slave whom a part (share) has been set
free will not be freed except if he made the intention for
them (to be included in his statement). The reason for this
(the above mentioned slaves not being included) is that the
word ‘Mamlook’- owned slave is Mutlag (free from any
restriction or clause) and refers to that slave who is owned
entirely, and a Makaatab is not owned entirely, which is
why it is not permissible for one to execute any transaction
on him nor is it permissible to indulge in intercourse with a
female Makaatab (because one does not have complete
ownership of such a slave). (Another proof that one does not
have complete ownership of a Makaatab is)If a Makaatab
marries the daughter of his master and the master then
dies resulting in the daughter inheriting the slave then the
Nikaah will not be invalidated (as she does not have
complete ownership over which would otherwise invalidate the
Nikaah). Since he (the Makaatab) is not owned entirely he
will not be included under the word ‘Mamlook’- owned
slave. This ruling is contrary to that regarding a Mudabbar
(a slave whom the master has told will be free on his death) or
Umie Walad (a slave who gave birth to the child of her
master) as ownership in them is complete and therefore
(since ownership is complete) it would be permissible to have
intercourse with both a female Mudabbar and Umie
Walad. The defect in reality is in her slavery as it will
terminate on the death of her master without any doubt.
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Based upon this (difference between a Makaatab and a
Mudabbar, Umie Walad such that in the Makaatab) we say
that if a Makaatab is set free for his Kaffaarah for
breaking an oath or for Thihaar (when one compared his
wife to a blood relative) it is permissible (and his Kaffaarah
will be fulfilled). However to set a Mudabbar and Umie
Walad free will not be permissible because to set (a slave)
free is Waajib, which literally means establishing freedom
by removing (the quality of) slavery and since slavery in the
Makaatab is complete, setting him free will be 'setting free'
in totality whereas in the Mudabbar and Umie Walad,
since the slavery is defective, setting them free will not be
‘setting free' in totality.

The third instance: Dalaalatu Siyaaqil Kalaam
2801 (3l A1 Y3, 4Bl &% B S

The third instance where (the meaning of) Hageeqat is
abandoned is because of 'Dalaalatul Siyaaqil Kalaam'
(when the preceding or forthcoming speech suggests that the
meaning of Hageeqat is not implied).

Example of abandoning Hageeaqat because of
'Dalaalatu Siyaaqgil Kalaam'
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It is mentioned in ‘As-Siyarul Kabeer' (of Imaam
Muhammed), when a Muslim tells an enemy combatant,
""Step down!"" then he will be given sanctuary. (However) If
he says, "'Step down, if you are a man'* and the enemy then
steps down, he (the enemy) will not be given sanctuary
(because the second statement, "If you are a man", is a threat
more than a promise of sanctuary). If the enemy combatant
says, "'(Give me) Sanctuary! (Give me) Sanctuary!'" and the
Muslim replies, (I give) Sanctuary! (I give) Sanctuary!""
then he will be given sanctuary. (However) if the Muslim
replies (by saying), '‘Sanctuary, you will see what will
happen tomorrow, so do not be hasty until you see' and the
enemy then steps down, he will not be given sanctuary.
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If a person says (to another), ""Purchase a slave for me, who
will be of service to me™ and the latter (the Wakeel) then
buys a blind or disabled, it will not be permissible (and the
loss will be borne by the Wakeel and the slave will be his). If
he said, ""Purchase a slave for me, so that 1 may have
intercourse with her’ and the latter (Wakeel) purchases the
foster-sister of the former (Muwakkil) then the slave will not
belong to the Muwakkil (but rather the loss will be borne by
the Wakeel and the slave will be his).
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Based upon this (that the meaning of Hageegat is abandoned
because of the preceding or forthcoming speech) we say in the
Hadeeth, "If a fly falls into food, push it in (immerse it into
the food) and then remove it because one of its wings carries
disease and the other the cure and the disease precedes the
cure” latter statement (of Rasulullaah [ that the wings
contain a disease and cure) establishes that the order to push
the fly in (immerse it) is to save us from harm not (that it is)
an act of Ibaadat in Shari'ah and it (to immerse the fly) will
therefore not be Waajib.
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And the verse,
o1 jasll CilEalall
"Alms (Zakaah) are only for the poor..." (Surah Taubah: 60)
Being mentioned after the verse,
clalall b 5l G5 e

"Among them (Munafigeen) are (also) those who mock you
concerning (the distribution of) charity." (Surah Taubah: 58)

establishes that mentioning those upon whom Zakaat
should be spent was to put end to the greed (of the
Munafigeen) for Zakaat, thus absolving oneself from (the
fulfilment of) Zakaat is not dependant on distributing
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Zakaat to all (eight categories mentioned in the verse above,
as is the opinion of Imaam Shaafie).

The fourth instance: ‘Dalaalatu min Qibalil
Mutakalim'
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The fourth instance where (the meaning of) Haqgeegat is
abandoned is because of ‘Dalaalatu min Qibalil
Mutakalim'(when the condition of the speaker suggests that
the meaning of Hageeqat is not implied)

Example of abandoning Hageeqat because of
'‘Dalaalatu min Qibalil Mutakalim'
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An example (where the meaning of Hageeqat is abandoned
because the condition of the speaker suggests that Hageeqat is
not implied) is the verse,
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""So whoever desires, believe (bring Imaan) and whoever
desires, disbelieve (make Kufr).™

The reason for this (why the meaning of Hageegat, to resort
to Kufr if one so desires, is not implied here) is that ALLAAH
Ta'ala is Most Wise (has the most perfect wisdom) and Kufr
(disbelief) is abhorred (detested and disliked by ALLAAH),
and (ALLAAH) the Most Wise will never instruct such an
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act (which is abhorred and disliked by ALLAAH). Thus the
Haqgeeqat (literal meaning) will be disregarded here because
of the Wisdom of ALLAAH.
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Based upon this (principle that the meaning of Hageegat will
be abandoned because of the condition of the speaker) we say
that if a person (Muwakkil) appoints another (makes another
Wakeel) to purchase meat and he (i.e. the Muwakkil or
speaker) is a Musaafir (traveller), who has stopped on the
road, then it will refer to cooked meat (as utensils for
cooking are usually not available during a journey thus the
condition of the speaker; being a traveller, dictates that it
refers to cooked meat) and if he (the speaker) is at home then
it will refer to raw meat (as the utensils for cooking are
present when one is at home).
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Also from this category (where Hageegat is abandoned
because of the condition of the speaker) is "Yameenul For’
(immediate oath, which refers to a situation or scenario
occurring at that particular time). For example, if a person
says, ""Come have breakfast with me' and the latter replies,
"l take an oath by ALLAAH 1 will not have breakfast™,
then this will refer to the breakfast to which he was invited
(at that moment) such that if he ever has breakfast with him
(the one who invited him) in his home thereafter (on another
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day) or even with another person on that same day, he will
not be breaking his oath.
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In the same manner (as the ruling for 'Yameenul-for") is if a
woman stands to leave and her husband tells her, "If you
leave then you are... (divorced, or whatever repercussion is
mentioned)™ then this statement will be restricted to that
moment such that if she leaves later (at a later time or on
another day) the decree husband will apply (a divorce, etc
she will occur).

The fifth instance: Dalaalatu Mahallil Kalaam®
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The fifth instance where (the meaning of) Hageegat is
abandoned is because of '‘Dalaalatu Mahallil Kalaam®, such
that the (meaning of) Hageegat will does not fit on that
Mahal (time, place or person).

Example of abandoning Hageeqat because of
'‘Dalaalatu Mahallil Kalaam'
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An Example (of abandoning Hageeqat because the meaning
of Hageeqgat cannot apply to that person, place or time) is
contracting a Nikaah with a free woman using the words of
Bay'a (saying "sell yourself to me"), Hibah (saying "gift
yourself to me"™), Tamleek (saying, "Give ownership of
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yourself to me"), or Sadagah (since the literal meaning is
impossible to apply here, we say that it refers to Nikaah).
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And saying to one’s slave, whose lineage to another is well-
known, "This is my son™ (since the literal meaning is
impossible to apply here, we say the slave will be set free).
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Similarly if he says to a slave who is elder than him, " This
is my son™ it will be Majaaz for setting the slave free

according to Imaam Abu Hanifah [J as opposed to Imaam

Abu Yusuf [] and Imaam Muhammed [J as we have already
discussed (in the discussion of Hageeqat and Majaaz) that
Majaaz is a substitute for Hageegat in speech according to

Imaam Abu Hanifah [J and according to Imaam Abu Yusuf
and Imaam Muhammed a substitute for the ruling.

Lesson on the manner in which rulings are
derived
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This is a lesson on the manner in which rulings are derived

(by examining the meaning of words), that is by Ibaaratun
Nas, Ishaaratun Nas, Dalaalatun Nas, and Igtidha'un Nas.
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Definition of Ibaaratun Nas
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Ibaaratun Nas is (refers to) the purpose for which the
speech was intended and (or what is) intentionally implied.

Definition of Ishaaratun Nas
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Ishaaratun Nas is (refers to) the ruling which a word of the
speech proves without (any) addition (of text or speech), is
not entirely clear (but reflection and contemplation is
required), nor was it (this meaning) the purpose of the
speech.

Example of Ibaaratun Nas and Ishaaratun Nas
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An example of (Ibaaratun Nas and Ishaaratun Nas) is the
verse,
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"(A share of the booty received without a fight is also
reserved) For the poor Muhaajireen who were removed
from their and their possessions." (Surah Hashar: 8)

As the purpose of this verse was to mention that those who
have a right to the booty (namely the poor Muhaajireen) and
is therefore the Ibaaratun Nas (the purpose intended by this
speech) and them being poor is proven by a word in the
speech (the word "¢!2%"- poor, refers to that person who has no
wealth or wealth less than the Nisaab of Zakaat) which
indicates that ownership is transferred to a Kaafir if they
(Kuffaar)seize the belongings of Muslims(which is Ishaaratun
Nas) as (the reason for this substantiation that ownership is
transferred in such a case is that) they would not be poor if
their (the Muslim's) property still remained in their
possession (and did not transfer to the Kuffaar).

Rulings derived from the above
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(As a result of the Ishaaratun Nas of this verse) the ruling
with regards to Kuffaar seizing the belongings of a
Muslim(that the Kuffaar become owners of it), establishing
ownership for the trader by purchasing it from them (since
ownership has been established for the Kuffaar, if any person
purchases it from them he will become the owner), his
transactions of sale, Hibah, setting free (will all be correct
and whoever purchases it from the trader or the person to
whom it is gifted will become owner and if it was a slave and
the trader set it free, the slave will become free), the right to it
in booty and transfer of ownership to the Mujaahid (if the
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Muslims gain that same property back as booty it will be
distributed in accordance to the laws of booty and ownership
will be established for the Mujaahid who gains it) as well as
the impermissibility of the first owner to reclaim it from
him (once it is given to a Mujaahid as part of the booty, the
original owner cannot claim that it is and confiscate it from the
Mujaahid), including other related rulings, are derived.

Example Two
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Similarly in the verse,
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""Permission has been granted for you to have sexual
relations with your wives...

Until,
(Bl At 155 gy
Then complete the fasts until nightfall. (Surah Bagarah: 187)
Abstention (Fasting, i.e. refraining from eating, drinking and
sexual relations) began in a state of Janaabat (higher
impurity) because permissibility of indulging in sexual

relations (which is the Ibaaratun Nas) until dawn (as
permitted in this verse) would mean that the first portion of
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the day would be spent in a state of Janaabat (higher
impurity) and abstention in this portion (is a part) of the fast
(of that day) which one has been ordered to keep. Thus this
will suggest that (being in a state of) Janaabat does not
nullify the fast. (A person has been ordered to fast from
sunrise to sunset and when ALLAAH Ta'ala has permitted
sexual relations until dawn, which would result in a person
being in a state of Janaabat in the first portion, it would mean
that being in a state of Janaabat when the fast begins will not
invalidate the fast.)
j(a)..aj\ c@éb‘}?d\.&ﬁm&\}w\ u\ dbu,qe}}
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This (fasting not being invalid if one is in a state of Janaabat
in the first part of the day which is the Ishaaratun Nas)
necessitates that gargling and rinsing the nose will not
affect the continuation of the fast. (It is further) Derived
from this that if one tastes something (without swallowing)
his fast will not break because if one gargles his mouth
(which does not break the fast) and the water is salty such
that he can taste (its saltiness) when gargling, his fast does
not break (thus we can conclude that tasting something will
also not break the fast).
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We learn from this (verse, "Then complete the fasts until
nightfall") the ruling of wet dreams (if a person ejaculates
while sleeping), cupping (drawing blood), and applying oil
(that all three are permissible while fasting and will not nullify
the fast) because when abstention from (only) three things
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(eating, drinking and sexual relations) during the day has
been called fasting (in the verse, "Then complete the fasts
until nightfall") we learn that it (fasting) is complete by
abstention from these three things (only).

Rulings derived from the above
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Based upon this (verse mentioned above) the ruling of
having the intention for fasting from the night is derived
(such that according to Imaam Abu Hanifah it is not necessary
to have the intention to fast for Ramadaan from the night but
can be made before midday) because the intention for what
one has been ordered to fulfil (which is fasting in this case)
will only become necessary when beginning the act, which
only begins (in this case) in the first portion of the day
(which is until midday).

Definition of Dalaalatun Nas
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Dalaalatun Nas is that which is learnt to be the lllat

(principal cause) for the ruling, through diction (from the
meaning of the speech) and not Ijtihaad or extraction.
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An example of this (Dalaalatun Nas) is the verse,
b D Y5 Gl e i )

""Do not even tell them "Oof!"" and do not rebuke them."*
(Surah Bani Israa'eel: 23)

As one who is acquainted with Arabic language and its
usage will understand immediately on hearing it that the
prohibition of saying ""Oof!" is so that one will not cause
harm to them (thus causing harm to them will be the principal
cause for the prohibition).

Ruling for Dalaalatun Nas

A

The ruling for this category (Dalaalatun Nas) is the ruling
will be that wherever the lllat (principal cause) is found the
ruling will apply.
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Therefore (because the ruling will apply wherever the Illat is
found) we say that beating, swearing, to hire the service of
one's father, imprisoning them for debt (if they owe you
money) or even killing them in Qisaas (Shar'ie penalty) is
Haraam (forbidden).

Dalaalatun Nas is the same as Ibaaratun Nas
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Then Dalaalatun Nas is the same as Ibaaratun Nas (in its
implication/ruling being absolute and having no doubt) such
that it is permissible to execute punishments (penalties)
based on Dalaalatun Nas. Our scholars (of the Hanafi school
of thought) say (with regards to this) that Kaffaarah will be
Waajib for sexual relations (while fasting as prove) by
Ibaaratun Nas and for eating and drinking by Dalaalatun
Nas.

Rulings derived from the above
el ol e A0S 8 el 1n ) e

Based upon this (that the implication/ruling of Dalaalatun
Nas is absolute and has no doubt) it is said that the ruling
will be based on (the presence or absence) that Illat (whereby
the ruling will apply only when that Illat is found).
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Imaam Qaadhi Abu Zaid said, "If a nation regards the
word "Oof!" as a gesture of respect then it will not be
Haraam for them to say ""Oof!"" to their parents (since the
Illat, of causing harm to one's parents is absent, the ruling of
Hurmat- prohibition will not apply).
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Similarly (another example of when the Illat is absent the
ruling will not apply) is the verse,
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"O you who have Imaan! When the call (Adhaan) is made
for (the Jumu'ah) salaah on the day of Jumu‘ah (Friday),
then hasten towards ALLAAH's remembrance (towards the
Jumu'ah Salaah to take place in the Masjid) and leave
trading." (Surah Jumu'ah: 9)

(The Illat for the prohibition of trade is that it hinders
hastening towards Salaah) If we were to assume
(hypothetically) that trade will not prevent the parties (buyer
and seller) from hastening towards Jumu'ah (for example)
by them being on a ship already headed towards the Masjid
then it will not be prohibited.
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Similarly (another example of when the Illat is absent the
ruling will not apply) is if a person takes an oath that he will
not hit his wife (which means that he will not inflict harm to
her) and then pulls her hair, bites her or chocks her such
that it causes her pain then his oath will break (even though
he might not have hit her). (However) If he strikes her
(gently) or pulls her hair while playing with her, without
harming her, then his oath will not break (even though he
appears to have struck her).

i I3y EALG Y a5 333 Baqiad U Gl Y R G
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If a person takes an oath that he will not hit a certain
person (which means that he will not harm him) and then hits
him after his death, his oath will not break as the meaning
of hitting, which is to cause pain, is not found here (as the
deceased person cannot feel pain).
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Similarly if a person takes an oath that he will not talk to a
certain person and then does so after his death, his oath
will not break as the deceased person cannot understand
him.
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Based upon this (that the ruling will apply only when the Illat
is found) it has been said that if a person takes an oath that
he will not eat meat and then eats fish or locust, his oath
will not break but if he eats pork or human flesh, his oath
will break. The reason for this is that one acquainted with
the Arabic language and its usage immediately on hearing
it will understand that he is taking an oath that he will not
eat meat which has been created from (or made from) blood,
which would mean that he is abstaining from all types of
flesh and the ruling will be based on it (such that his oath
will only break if he consumes meat created from blood, which
is not present in fish or locusts).

Definition of Iqtidha'un Nas
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Igtidha'un Nas is an addition to the speech (a meaning
beyond What is actually said) without which the meaning of
the speech will not be correct (the implication of the speech
cannot be applied without it), that is to say the speech
requires it in order for its meaning to be correct.

Example of latidha'un Nas
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An example of this (Dalaalatun Nas) in (the laws of)
Shari‘ah is the term, "You are divorced". This (being
divorced) is a characteristic (Sifat, which is a derivative of a
verb) of the woman, however in order for it (divorced) to be
the characteristic (Sifat, which is a derivative of a verb) the
Masdar (root word, or verb in this case, from which words are
derived) has to be present’. In other words it can be said
that the meaning of the Masdar is present because it is
required (for the meaning of the speech to be correct).
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1 If a sifat (quality, attribute or characteristic) is ascribed to a person it will necessitate that the
person carry out the action or in other words was the doer of the verb, e.g. if a person is called
a helper. It would mean that he carried out the action of helping. Similarly in this instance
when the woman has been called divorced, it would mean that the action of being divorce was

carried out on her.
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(The second example of Dalaalatun Nas is) If a person tells
another, ""Set your slave free on my behalf in lieu of one
thousand dirhams™ and the owner then says that he set the
slave free, the act of setting free will be attributed to the
one who gave the order and a thousand Dirhams will
become Waajib on him (to give to the owner of the slave). If
the person who gave the order had the intention of
Kaffaarah (that he is setting this slave free in payment for his
Kaffaarah) then it will be in accordance with his intention
(and his Kaffaarah will be fulfilled). The reason for this is
that saying, "'Set your slave free on my behalf in lieu of one
thousand dirhams™ necessitates the meaning of "Sell this
slave to me for one thousand dirhams ant then be my
representative (Wakeel) in setting him free and set him free
on my behalf.". Thus a sale (transaction of sale between the
two) has been established by Igtidha'un Nas (that in order
for the meaning of the speech to be correct, a sale transaction
is required) and acceptance (of the sale) will also be
established in a similar manner (by Dalaalatun Nas).
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Because of this (that a sale transaction has been established in
the above example by Dalaalatun Nas) Imaam Abu Yusuf
says that if a person says to another, "'Set your slave free on
my behalf in exchange for nothing' and he (the owner) then
says, "'l set him free the act of setting free will be ascribed
to the one who gave the order and Hibah (transferring
ownership to the other by gifting it to him) and
"Towkeel'(appointing another as his representative to act on
his behalf)will be established Igtidha'un Nas and taking
possession will not be necessary (for the one who gave the
order) as it (taking possession) is the same as acceptance in
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the example of sale (mentioned above where acceptance was
established also through Dalaalatun Nas).
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However (in disagreement to this ruling of Imaam Abu Yusuf)
we say (i.e. Imaam Abu Hanifah and Imaam Muhammed) that
acceptance is a Rukan (fundamental element) of a sale thus if
a sale has been established (to have occurred) by Igtidha‘un
Nas then it would dictate that acceptance also definitely
occurred (as a sale is only complete with a proposal of sale
and acceptance of the offer, thus when we say a sale took place
it would naturally mean that a proposal and acceptance
occurred) as opposed to taking possession in Hibah as it
(taking possession) is not a Rukan (but rather a condition for
the transfer of ownership) such that we can say that when
Hibah is proven by Igtidha'un Nas, taking possession also
definitely occurred (as the act of Hibah can take place,
without the other taking possession, such that ownership will
only be transferred once the other takes possession of the item,
even though it has already been gifted to him. This is contrary
to a sale, as a sale is only complete and called a sale once both
a proposal and acceptance takes place).

Ruling of Iqtidha'un Nas
an)A\JmJMoJJ)AS\ )L.M_u.u M\Gmﬁs.ﬂ\}’j
The ruling of Igtidha'un Nas is that it is established out of
necessity and will therefore be restricted to its necessity

(such that only that amount of it will be applied which can
fulfill the requirement of Igtidha'un Nas).
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Example of latidha'un Nas
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As a result of this (that Igtidha'un Nas is restricted to its
necessity) we say that if a person tells his wife ""You are
divorced™ with the intention of three Talaaq, it will not be
correct (and only one Talaaq will apply). The reason for this
is that Talaaq has been regarded to have been issued by
Igtidha'un Nas (as was discussed that ascribing a sifat
necessitates the occurrence of the action; being divorced
necessitates that a divorce was issued) and will therefore be
restricted to necessity and the necessity is fulfilled with one
thus it will be established that only one Talaag was issued.

Rulings derived from the above
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As a result of this (that Igtidha'un Nas is restricted to
necessity) the ruling is derived for the statement (if a person
takes an oath saying), "'If | eat...(Then my wife is divorced,
slave set free, or any other condition)" whereby he makes the
intention for one type of food (the intention that if I eat this
specific type of food then only will the condition be fulfilled)
and excludes others, it will not be correct (and his oath will
break with the consumption of any type of food). The reason
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for this (why the oath breaks even though he might have been
referring to a specific food) is that eating necessitates food,
thus it (consumption of food) has been established by
Igtidha’un Nas which will be restricted to necessity and the
necessity will only be fulfilled by 'Fard Mutlag® (an
unrestricted clause). ‘Fard Mutlaq® cannot be specified (have
its implication restricted) as 'Takhsees' (to restrict) requires
Umoom (generality, which means it can only occur where an
item is Aam and Igtidha'un Nas is not Aam).
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If a person tells his wife after consummating the marrlage
""Start your lIddah (period of waiting after Talaaq)" with the
intention of Talaaq the Talaaq will be applied through
Igtidha'un Nas. The reason for this is that Iddah requires
the issuing of a Talaaq, thus it will be established that a
Talaaqg was issued (because of which he is instructing her to
start her Iddah) according to necessity (will be restricted to
only that amount which will fulfill the requirement of
Igtidha'un Nas), which is possible through a Raj'ie
(revocable) Talaag. The reason for this (why it will be a
Talaaq Raj'ie) is that Talaaq Baa'inah (irrevocable Talaaq)
exceeds the necessity and therefore cannot be established
through Igtidha'un Nas. Thus only one Talaaq (Raj'ie) will
apply, as we have explained.
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Lesson on Amr

Definition of Amr

Paste
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The literal meaning of Amr is when a person orders

another to do something using the words ’J=8’- Do (this)! In

Shari’ah (it means), making something (an act) compulsory
on another.
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Some Aimah have mentioned that Amr is restricted to this
expression (J=8).()It is impossible that they could have
implied that the reality of Amr is restricted to this
expression only because according to us ALLAAH Ta’ala is
the Speaker since eternity and his speech comprises of Amr
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(ordering), Nahee (prohibiting), Ikhbaar (informing),
Istikhbaar (questioning) and it is impossible that this
expression could have existed since eternity (as any
expression or term is momentary because of it comprising of
sound, letters and words, whereas ALLAAH s speech does not
comprise of these and is therefore eternal). At the same time
it is impossible that this (the statement of some Aimah that
Amr is restricted to this expression only) means that the
objective of the one giving the order (which is to make an act
Waajib on another) can only be attained with this expression
because the purpose of Amr from the Shar'ie(the one who
stipulates the laws of Shari’ah) is to make an act Waajib on
the servant, which gives the meaning of ‘Ibti’laa’ (to put to
trial), and Wujoob can be established without this
expression. (For example) Is Imaan not Waajib on those
whom the message of Islaam has not reached? Imaam Abu
Hanifah says, “Had ALLAAH Ta’ala not sent any Nabi
then (too) it would be compulsory upon the intellectuals to
use their intellect to recognise ALLAAH Ta’ala. Thus the
statement of the Aimah (mentioned above) will mean that
the Ahkaam of Shari’ah with regards to (ALLAAH’s)
servants is restricted to this expression such that the actions
of Rasulullaah 0 will not have the same status as the
expression of Rasulullaah [ ¢ 528~ You all Do! (this) and it
will not be necessary to regard the action of Rasulullaah (]
as Waajib (in the same manner as his order will be regarded).
Following the actions of Rasulullaah 1 will only be Waajib
when it is proven that Rasulullaah [ habitually performed
that act or (it is proven) that it was not specific to
Rasulullaah 0 only.

Lesson on Amr Mutlaq
Jiad
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The scholars have differed regarding Amr Mutlaq; i.e.
(such an Amr which is) free from any indication whether it is
for compulsion or not for compulsion (this means that there
is a difference of opinion regarding the expression of Amr
which does not indicate whether it is Waajib or not Waajib).
For example, the verses, “When the Quraan is recited, then
listen attentively to it (stop talking) and remain silent so that
mercy may be shown to you” and “But do_not approach
this tree, for then (if you eat from it) you will be of the
wrong-doers”(there is nothing in these verses which indicate
whether the order given in these verses are for Wujoob or not).
The Saheeh (correct and authentic) view is that it (Amr
Mutlaq) is for Wujoob except if proof is established against
it (if there is proof that Wujoob is not implied then the act will
not be considered Waajib) because discarding Amr is
disobedience and acting in accordance to it is obedience.
Allaamah Humaasi said,

“In severing relations with me you have obeyed those who
order you.

You too order them to do the same to their beloveds.
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If they obey you (and sever ties with those they love), then
obey them (and sever relations with me).

If they disobey you (and do not sever relations with those they
love), then disobey those who disobey you (and maintain
relations with me).”

Disobedience with regards to matters of Shari’ah is a cause
for punishment.
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The rationale behind this (that dlsregardmg Amr is
disobedience) is that compulsion to perform (an Amr) is
based upon the authority one has over the addressee (the
one to whom the Amr is directed). As a result of this (that
compulsion is based upon the authority one has over the
addressee) if the expression of Amr (an order) is directed to
a person upon whom it is not compulsory to obey you then
it will not be Waajib (for him) to carry it (the ordered task)
out and if it is directed to a person upon whom it is
compulsory to obey you then it will be compulsory for him
to carry it out without any doubt. If he were to disregard it
intentionally then he will be deserving of punishment
logically and according to Shari’ah. According to this we
learn that the level of compulsion will be based upon the
authority of the one issuing the order (over those being
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ordered, such that if he has authority over them then it will be
compulsory for them to obey it and if he has no authority over
them then it will not be compulsory for them to obey it). Once
this has been established (that the level of compulsion will be
based upon the authority of the one issuing the order) we say
that ALLAAH Ta’ala is Supreme Master of every inch of
the universe and can do as He so pleases and intends (thus
ALLAAH Ta’ala has authority over everything and his orders
are compulsory on His creation). When it has been
established that disregarding an order of one who has a
slight authority over a person (by being his master and the
latter being his slave) is deserving of punishment, what is
your opinion about disregarding the order of One who
brought you into existence from nothing and showered His
bounties upon you (how much more incumbent will
ALLAAH's order be)?

Lesson on Taqraar in Amr
DA iy § Jadlly VT Jacd

This lesson discusses that Amr-bil-Fi’l (ordering a specific
act) does not necessitate repetition (such that carry out once
will fulfil the requisite of the order).
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As a result of this (that Amr does not necessitate repetition)

we say that if a person orders another saying, “Divorce my
wife (on my behalf)” and the Wakeel (appointee) divorces
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her, and thereafter the Muwakkil (the appointer) then
remarries her, the Wakeel will not have the right to divorce
her a second time with the first Amr (when he divorced her
the first time he fulfilled the Amr and will not have the right to
continually issue divorces).
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If a person orders another saying, “Marry me to a woman”
then this will give him the right to perform his marriage
again and again. If a person orders his slave, “Get
married!” then this will permit him to get married only
once (and he will not be allowed to marry again).
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The reason for this (why Amr does not necessitate repetition)
is that Amr calls for that action in a concise manner
(meaning it is an abbreviation of a lengthy statement) as
‘2=~ You Hit! is short for ‘Perform the action of
hitting’, and the concise and extended form are both the
same in its ruling. Then (thus the above order to hit would
imply that one must strike once because) the order to hit is an
order to carry out a type of action (in this case hitting) in a
known manner and when a known type is ordered then it
will refer to the bare minimum when Mutlag (with no
clauses or restrictions) or the maximum (if he has the
intention for it, either one can be implied and there is no in-
between).
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Rulings deduced from the above
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As a result of this (that Amr-Mutlaq will refer to either the
minimum or maximum) we say if a person takes an oath that
he will not drink water, then his oath will break even if he
drinks a drop. (However) If he has the intention for the
water of the entire world (meaning he takes an oath that he
will not drink all the water of the entire world) then his
intention will be correct (because Amr-Mutlaq can refer to
the minimum or maximum, and in this case his oath will only
break if he drinks all the water of the entire world and not if he
drinks a drop).
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As a result of this (that Amr-Mutlaqg will refer to either the
minimum or maximum) we say that if a person orders his
wife to divorce herself and she then says, “I divorced
myself” then one Talaaq will apply but if he had the
intention for three then his intention will be correct (and
three will apply because Amr-Mutlag will refer to either the
minimum or maximum, thus it can refer to either one Talaaq or
three).
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Similarly (Amr-Mutlag can refer to either the minimum or
maximum)if a person orders another to divorce his wife,
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then this will refer to one when Amr is Mutlag and if he
had the intention for three then his intention will be correct
(and three Talaaq will apply). (However) If he had the
intention for two then it will not be correct (and only one
will apply) except if his wife was a female slave because the
intention of two in her favour is the intention of the
maximum.
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If a person tells his slave, “Get married!” then it will
permit him to marry one woman but if he had the intention
of (permitting him to marry) two women then his intention
will be correct (and he will be permitted to marry two women)
as two is the maximum (amount wives he can take at one
time) for a slave.

A reply to an objection to this principle
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Based upon this principle (that Amr does not necessitate
repetition) there will no objection to repetition in Ibaadaat
(whereby one can say that since there is no repetition in Amr it
is not necessary to perform acts of Ibaadaat, such as Salaah,
etc, repeatedly but merely performing them once will suffice)
because they are not established (made Waajib repeatedly)
by Amr (necessitating repetition) but rather (they become
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Waajib repeatedly) because of repetition of the Asbaab (the
principal cause) which causes it to become Waajib. The
Amr seeks to make Waajib performance of that, which is
already incumbent on a person and not to establish
compulsion in essence (the Amr does not make the act Waajib
but merely orders one to perform that which is Waajib on that
person at that particular time). This (making performance of
something incumbent, which was already Waajib on a person
before this) is similar to a person telling another, "'Pay the
price of the goods' (the Amr to pay the price in actual fact is
ordering one to pay that amount that has become Waajib on
him as a result of the transaction which he contracted
previously and the Amr to pay itself did not make it Waajib)or
"Pay maintenance to your wife' (the Amr to pay the price in
actual fact is ordering one to pay that amount that has become
Waajib on him as a result of the transaction which he
contracted previously and the Amr to pay itself did not make it
Waajib). Thus when Ibaadaat become Waajib because of
their Asbaab and the Amr will only seek performance of
that which is already Waajib upon him. Then when Amr
refers to a specific class (category) then it will refer to that
(entire) class which is Waajib upon him (whenever Amr is
used it will refer all that is Waajib upon him, for example the
order to perform Salaah is an order to perform all the Salaah
which is Waajib on a person in his entire life).
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An example of this (that Amr will refer to the entire class
which is Waajib on a person) is what is said that (all the)
Zuhr Salaah (incumbent on a person in his life) is what is
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Waajib in the time of Zuhr, thus the Amr will be directed
to the performance of what is Waajib on him (which is the
Zuhr Salaah incumbent upon him) then when the time (of
Zuhr Salaah) is repeated so too will its compulsion. Thus the
Amr will include whatever is Waajib upon him (such as the
Zuhr of the next day as well) as it refers to the entire class of
what is Waajib on him, whether it be fasting or Salaah.
Thus the repetition of Ibaadaat is (Waajib) in this manner
and not that Amr necessitates repetition.

Two types of Ma'moor Bihi
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Ma'moor Bihi (the act which one has been ordered to
perform) is of two types; Mutlag anil Waqt (not restricted to
a specific time) and Mugayyad bil Waqt (restricted to a
specific time). The ruling of Mutlaq anil Wagqt is that it is
Waajib with 'Taraakhee' (even though Waajib it does not
need to be performed immediately) as long as it is performed
before one's death (thus once will not be regarded as sinful in
delaying its performance as long as one carries it out before
one's death. If one passes away without performing it then he
will be sinful).
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Based upon this (that the performance of Amr-Mutlag anil

Wagqt can be delayed) Imam Muhammed [ has said in 'Al-
Jaami'ul Kabeer' that if a person vows to perform I'etikaaf
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for a month, then he may perform this I'etikaaf in any
month he desires and (in a similar manner) if he vows to fast
for a month then he may fast in any month he desires. The
well-known verdict (Shar'ie stance) with regards to Zakaat,
Sadagaatul- Fitr and Ushr is that one does not become
sinful in delaying its fulfilment because if he loses the
Nisaab (the amount on which Zakaat or Sadagah becomes
Waajib) then it will no longer be Waajib (to pay the Zakaat
or Sadagah) and if one who broke his oath loses his wealth
and becomes destitute then he will complete the Kaffaarah
through fasting.

Mutlaq anil Waqt is Waajib Kaamil
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Based upon this (that one will not be sinful for delaying the
performance of Amr-Mutlaq anil Waqt) it is not permissible to
perform Qadhaa Salaah (the missed Salaah, which is not
restricted to time and may be performed at any time) in the
(three) forbidden times (sunrise, sunset, midday) because
when it is Waajib Mutlagan (without restriction) it is (still)
Waajib Kaamil (perfectly) and one will not be absolved of it
by performing it defective (and since these three times are
defective times the Qadhaa Salaah performed in this time will
be defective). Performance of (that days) Asr Salaah is
permissible close to Sunset but Qadhaa Salaah is not (as the
Sabab for the Wujoob of Asr performed close to sunset is
defective thus performing it in a defective manner/time is also

permissible). Imaam Karkhi [I is of the opinion that Amr-
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Mutlag anil Waqt is Waajib immediately (such that one who
delays in performing it will be sinful). Our disagreement with
him is with regards to it being Waajib (he regards it as
Waajib immediately and we regard say that even though it is
waajib it is not compulsory to perform it immediately) and we
do not disagree that performing it as soon as possible is
Mustahab.

Types of Amr-Muqayyad bil Waqt
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Amr-Mugayyad bil Waqt is of two types; (the first is) where
(a specific) time is the period in_which the act can be
carried out such that it is not necessary that the entire
period be spent in that act, for example Salaah (the various
Salaah are compulsory in their designated times but it is not
necessary for one to spend the entire time, for example the time
of Zuhr, engaged in the Salaat of Zuhr).

The ruling of the first type
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The ruling of this type (where a specific time is the period in
which the act can be carried out) is that an act being Waajib
in that time (period) does not oppose another act similar to
it being waajib in that same time, such that if a person
makes a vow to perform a certain Salaah in the time of
Zuhr, it (the Salaah which one vowed to perform) will be
compulsory (to perform).
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The ruling of this type (is also) that Salaah being Waajib in
it will not negate the permissibility of (performing) other
Salaah in it (that time period) such that if a person spends
the entire time of Zuhr engaged in other Salaah it will be
permissible.
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The ruling of this type (is also) that the Ma'moor Bihi (what
has been made Waajib by the Amr) will not be fulfilled except
with a specific intention for it (one must make the intention to
perform it before beginning, in order for it to be fulfilled)
because when it is permissible to perform acts similar to it
in the same time period it cannot be specified by mere
action only (but intention will be necessary for specification)
even if the time is short (mere action will not suffice but the
Salaah will have to be specified by intention). The reason for
this is that Niyyat is necessary because of the time being
crowded (with the permissibility to perform any Salaah) and
this crowdedness still remains when the time is short.

The second type of Amr-Muqayyad bil Waqt
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The second type (of Amr-Mugayyad bil Waqt) is where (a
specific) time is the period in_which the act needs to be
carried out (such that the act needs to be performed in that
entire period). An example of this is Fasting, which is
performed throughout the day.

The ruling of this type
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The ruling of this type (where a specific time is the period in
which the act needs to be carried out) is that wherever the
Shari'ah has specified a time (period in which the act needs
to be performed) another act (similar in nature) cannot be
Waajib in that time nor is it permissible to perform
another (act similar in nature) in that time such that if a
healthy resident makes the intention for his fast in
Ramadaan for another Waajib fast, his fast will be for
Ramadaan and not for what he intended. Since the time
period is not crowded (by similar acts being permissible in
that same time period) the condition of specifying (with
intention) falls away as it (specifying with intention) was to
remove the crowdedness (caused by other similar acts being
permissible in that time). However Niyyat (to make the
intention of fasting) itself will not fall away as abstaining will
only become fasting with intention (of fasting) as fasting
according to Shari‘ah is abstaining from eating, drinking
and sexual relations during the day with intention (of
fasting).
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If the Shari'ah has not specified a time then it cannot be
specified by man such that if a person specifies a certain
day for the Qadhaa fast of Ramadaan then it will not be
taken to be specified and it will be permissible to keep the
fasts of Kaffaarah, Nafl (optional) fasts as well as the
Qadhaa fasts of Ramadaan and others. The ruling of this
type (where the Shari'ah has not specified a time) is that
Niyyat (to specify the fast one is keeping through intention) is
necessary because of it being crowded (by acts similar in
nature all belngperm|53|ble in that same time).
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Then it is permissible for a person to make something
Waajib upon himself, restricted to a certain time or
unrestricted, but he cannot change the ruling of Shari‘ah.
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An example of this (that a person can make something Waajib
upon himself but cannot change the ruling of Shari‘ah)is when
a person vows to fast on a specific day, making it
compulsory to keep that fast. If he were to then keep a
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Qadhaa fast of Ramadaan or fast for his Kaffaarah for
breaking an oath then it will be permissible. The reason for
this is that the Shari‘ah has made keeping Qadhaa Mutlaq
(not restricted to a time and can be kept or made at any time)
thus it is not possible for a person to specify it to another
day besides that day. This (ruling above that) does not apply
to when a person keeps a Nafl fast (on the day he made a
vow to keep a fast) such that it will fulfil his vow and will not
be for the intention he kept it because Nafl is the right of
the person as one was the choice to leave it or complete it,
thus it will be permissible to give preference to his own
actions (the vow he made) over his own rights (the Nafl fast)
and not the rights of Shari‘ah.

Rulings deduced from the above
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Based upon this (that a person actions will given preference
over his rights and not the rights stipulated by Shari‘ah) our
scholars say that if a couple stipulate the condition when
making Khul'aa (when the husbands concedes to issuing a
Talaaq in exchange for recompense) that no maintenance will
be given nor living quarters provided(during the period of
Iddah) then (the right to) maintenance will be ceded (and the
husband will not need to provide maintenance) but living
quarters will not such that it is not possible (not permissible)
for the husband to expel her from the house during the
Iddah. The reason for this (why maintenance will be ceded
and not living quarters) is that the right to living quarters in
the house of Iddah is a right of Shari‘ah and it is not
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possible for a person to cede such a right as opposed to
maintenance (which is the right of the woman).

Amr necessitates Hasan in the Ma'moor Bihi
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Amr of an act necessitates that the Ma'moor Bihi (the act
being ordered) is Hasan (is good/virtuous) if the one giving
the Amr is Hakeem (Wise). The reason for this is that Amr
is to point out that the Ma'moor Bihi is amongst those
things which are appropriate to do, thus necessitating that
they be Hassan (as ALLAAH Ta'ala would never order the
perpetration of immorality or futility).

Two type of Hasan in Ma'moor Bihi
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Then Hasan in the Ma'moor Bihi is divided into two types;
Hasan bi Nafsihi and Hasan Li-Ghairihi. Examples of
Hasan bi Nafsihi (where the goodness is in the act itself)is
Imaan in ALLAAH, gratitude for the bounties (ALLAAH
has showered on a person), truthfulness, justice, Salaah, etc,
from the acts of worship.

The ruling of Hasan bi Nafsihi



Usool Shaashi

\Amjgiﬁl_a&!\lamyoub\ M\ésu;jb\m\&}d\ \&,55\;5
LQBU&MUWY\JMLM\&A}MYM

The ruling of this category (that Ma'moor Bihi-Hasan bi
Nafsihi which never falls away and has to be performed at all
times) is that if performance is Waajib on a person then one
will not be absolved from it except by fulfilling it
(perpetually, acting on it at all times), this is the ruling for
that Amr which never falls away such as Imaam in
ALLAAH (one has to have Imaan at every moment and one is
never excused or absolved from it).

a8V I 31 o159, il 568 Ll i el

(The ruling for the second type of Hasan bi Nafsihi, namely)
That which does fall away (one is absolved of it after
performing it) is that it falls away by performance (of the
act) or if the one who issued the order cancels the order.

Rulings deduced from the above
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Based upon this (principle; that which does fall away, falls
away by its performance or if the one who issued the order
cancels the order) we say that if Salaah became Waajib
when the time set in then one will be absolved of it through
performance (of the Salaah) or if one went into a state of
insanity, Haidh (menstruation) or Nifaas (post natal
bleeding) after the time set in because (the reason for
absolving a person of this Waajib because of insanity, Haidh
or Nifaas) the Shari‘ah has absolved one from this duty
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when in such a state (of insanity, Haidh, or Nifaas).
(However) It will not fall away because of insufficient time,
lack of water or clothing, etc (as Salaah can still be
performed after the time has expired as Qadhaa Salaah, or
with Tayammum if no water is available or naked if one does
not have clothing).

Hasan Li-Ghairihi

LA\GMJ\JMJJ})M\&“\}JM jﬂau@u‘&}d\

The second type (of Hasan in the Ma'moor Bihi) is that which
is Hasan (good/virtuous) because of something else (the
objective behind the act is what makes the act itself Hasan).
An example of this (Hasan Li-Ghairihi) is hurrying towards
the Jumu'ah Salaah and (performing) Wudhu for Salaah, as
hurrying (even though it might not be considered good by
itself) is Hasan because of it taking one towards the
performance of Jumu'ah Salaah and Wudhu is Hasan
because of it being the key (prerequisite) to (of) Salaah.

The ruling of Hasan Li-Ghairihi

WYN\u\ﬁ&u\j\ﬂBLMMM\&}J\ \.J.&s V’S\;}
jljoul; jLAYuA‘_;c_ ;p;\uu‘jjdsm‘ngs
jmmuw\wsd&u\@umu\s;}m;ﬁwm



Usool Shaashi
PRty ;\M&uoﬂd\gb\dﬁuh\ﬁu“;dﬂﬁ
;}mjj\m&;.i"\_dsk_t&y }u\u};}m\_ua}.muls

The ruling of this category (Hasan Li-Ghairihi) is that it (its
necessity) falls away if its cause (that which makes it Hasan)
falls away such that hurrying towards Jumu'‘ah Salaah will
not be Waajib on that person upon whom Jumu‘ah Salaah
is not Waajib nor will Wudhu be Waajib upon that person
upon Wudhu is not Waajib. (However)If a person hurries
towards Jumu'ah Salaah but is then forcefully taken
elsewhere, it will Waajib upon him to hurry towards the
Jumu’ah Salaah a second time (as the Jumu'ah Salaah is still
Waajib on him and has not fallen away). If a person is
performing I'etikaaf in a Jaamie Masjid then hurrying
towards Jumu'ah Salaah will fall away (as he is already
present for the Jumu'ah Salaah which is the purpose of
rushing). In a similar manner (to the two rulings mentioned
above) if a person performs Wudhu but his Wudhu breaks
before performing Salaah, it will be Waajib for him to
perform Wudhu a second time (as the Salaah is till Waajib
on him) and if he already is in a state of Wudhu when
Salaah begins, it will not be Waajib for him to make
Wudhu a second time (as he is already in a state of purity
which is the purpose of making Wudhu before Salaah).

Other acts which are Hasan Li-Ghairihi
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Close to this category (of Hasan Li-Ghairihi) is Hudood,
Qisaas (the Shar'ie punishments and penalties for various
crimes), and Jihaad as punishments are good because of it
preventing crime and Jihaad is good because it eliminates
the evils of the Kuffaar and establishes the word (laws) of
ALLAAH. If we were to say (hypothetically) that the reason
which makes it good does not exist then it would no longer
be the Ma'moor Bihi (that is the order to carry it out would
no longer apply) because if there is no crime then
punishment will not be Waajib and if there is no Kufr
which leads to battle then Jihaad would not be Waajib.

Waajib established by Amr is of two types
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Waajib which has been established by Amr is of two types;
Adaa and Qadhaa. Adaa is fulfilling the Waajib precisely
to in the manner ordained (for example performing Salaah in
its appropriate time). Qadhaa is fulfilling similar to the
Waajib similar to what has been ordained (for example
performing Salaah after its time has expired).
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Then Adaa is divided (further) into two types; Kaamil (to
perform the act in the manner and with the same
characteristics as it was made Waajib on a person) and
Qaasir (to perform the act with a slight defect in the
characteristics prescribed).
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Examples of Adaa-Kaamil
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An example of Adaa-Kaamil is performing Salaah in its
proper time with Jamaat or performing Tawaaf with
Wudhu and handing over the purchased item undamaged
as was contracted with the buyer and a bandit handing
over the seized property in the very same condition it was
seized.

The ruling of Adaa-Kaamil
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The ruling of this category (Adaa-Kaamil) is that one will be

absolved (entirely) of his duty (responsibility) by performing
it (in a perfect manner).

Rulings derived from the above
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Based upon this (principle mentioned above that one will be
absolved entirely by performing it in a perfect manner) we say
that if the person who forcefully seized another's property
sells it back to the owner or left it as guarantee (for
payment) with him (known as Rahan) or gifted it to him (the
owner) and then hands it over to him then he will no longer
be liable for it and this (handing over of the property) will be
taken as Adaa- Kaamil (fulfilling his right perfectly). The
conditions stipulated by the sale or gift (as well as Rahan)
will be void (and the original owner can take possession of it
without recompense). (Similarly) If a person forcefully seizes
food and feeds the owner such that the owner does not
know that it is the food that was taken from him, or clothes
are seized and given to the owner to wear such that he does
not know that it is his clothes, then this will be taken to be
Adaa- Kaamil (fulfilling his right perfectly and in all the cases
mentioned above nothing further will be levied upon the one
who seized the items).
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(Similarly) If the purchaser in an illegitimate sales
transaction (in which it is compulsory for the purchaser to
return the goods back to the seller)lends the seller the
purchased item, leaves it as guarantee with the buyer, rents
it to him, sells it (back) to him, or gifts it to him and then
hands it over to the buyer then this will be considered to be
Adaa-Kaamil (fulfilling the right perfectly) and the
conditions (of sale, rent, lending, etc) will all be void.

Definition of Adaa- Qaasir
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Adaa- Qaasir is to perform the act with a slight defect in
the characteristics prescribed such as (for example)
performing Salaah hastily (rushing thus abandoning
Ta'adeel) or performing Tawaaf without Wudhu or
handing over the purchased item (such as a slave) such that
it is deep in debt or has been sentenced for punishment
(whereas this was not the state when the transaction was
made) or returning the seized item (such as a slave) such
that it has been sentenced to death (for having committed
murder) or is deep in debt or sentenced for punishment for
something it did while in the possession of the one who
seized it(in all the above cases the act has been performed or
item returned with defect). (Another example of Adaa- Qaasir
is)Paying with defective currency in place of genuine when
the creditor is unaware of it.

The ruling of Adaa- Qaasir
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The ruling of this category (Adaa- Qaasir) is that if it is
possible to compensate for the fault in a like manner then it
will be offset by it (the compensation) and if not (it cannot be
compensated for in a like manner) then the fault will be
excused but not the sin (even though one will not have to
compensate for the fault, he will still be regarded as sinful).
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Rulings deduced from the above
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Based upon this (that in Adaa-Qaasir, if the fault can be
compensated for in a like manner then it will be offset by it and
if not then the fault will be excused) we say since there is no
like compensation if a person performs Salaah hastily
(without Ta'adeel) there will be no compensation for it and it
(the fault caused by performing Salaah hastily) will be
excused (but he will still be sinful for doing so). If a person
did not perform his Salaah during the days of Tashreek
and then performed Qadhaa of those (missed) Salaah on
some other day, then he will not make Takbeer (Takbeer-
Tashreek) as according to Shari‘ah there is Takbeer
Tashreek on those days (since there is no compensation for
the missed Takbeer it will be excused). We say that not
reciting Surah Faatihah, Dua-Qunoot, Tashahud and the
Takbeeraat of the two Eid Salaah will be compensated for
with Sajdah Sahw and if one performed Fardh Tawaaf
without Wudhu then it will be compensated for with
sacrifice (of a sheep) as this is the like compensation (for
these faults) as stipulated by Shari‘ah.
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Based upon this (that in Adaa-Qaasir, if the fault can be
compensated for in a like manner then it will be offset by it and
if not then the fault will be excused)if a person pays with
counterfeit currency in place of genuine and the currency is
then lost by the one who took possession of it (the creditor

losses it) then according to Imaam Abu Hanifahll nothing
(no compensation) will be incumbent upon the debtor as
there is no like compensation for the counterfeit currency
itself such that the fault may be overcome with a like
compensation.

(Similarly another ruling derived from the above is)If the slave
who has been sentenced to death (for committing murder) for
a crime committed while in the possession of the one who
seized him is returned (back to the original owner) or(the
slave who has been sentenced to death for committing murder
for a crime committed)while in the possession the seller after
the sale was concluded is handed over to the buyer, and the
slave dies after being returned to the owner or after being
handed over to the buyer then the price will be incumbent
(upon the buyer to pay the seller) and the one who seized it
will be free from his obligation as Adaa has occurred (even
though Qaasir, and compensation in a like manner is
impossible since the slave has died). (However) If the slave is
killed because of that crime (which he committed while in the
possession of the seller or the one who seized it) then the loss
(death) will be assigned to the cause of death (the death will
be said to have occurred when the crime was committed, which
would mean that the slave died while in the possession of the
seller or seizer), thus it would be as if Adaa did not take
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place at all, according to the opinion of Imaam Abu
Hanifah [J.

If a female slave is returned pregnant to her owner, when
she conceived while in the possession of the one who seized
her, and then later dies during childbirth in the possession
of her owner, then the one who seized will not be absolved
of recompense according to Imaam Abu Hanifah [J (and he
will have to pay the owner for the loss of his slave).

Adaa is the primary choice
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The primary choice in this section (the first method of
fulfilling the Ma'moor Bihi) is Adaa, whether it be Kaamil or
Qaasir. Qadhaa will only be resorted to when Adaa is not
possible.
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Based upon this (that Adaa is the primary choice) the
merchandise (which was left in trust, seized or one deputed to
purchase) will be fixed when placing something in trust,
appointing someone to purchase on one’s behalf, or when
an item is unlawfully seized (and the exact same item has to
be returned or handed over because Adaa is resorted to first).
If the trustee, Wakeel or seizer desires to keep the original
merchandise and pay in kind, it will be impermissible to do
S0.
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If a person a person sells something, hands it over and
thereafter a fault is seen in the item, then the buyer has the
choice to either keep it as is or return it (and be refunded).
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Based upon this principle that the first choice is that of
Adaa (and Qadhaa is only permitted when Adaa is impossible)
Imaam Shaafie [ says that it is Waajib for the one who
(unlawfully) seized another's property to return the very
same seized item, even if it has been changed (or damaged)
drastically while in the hands of the seizer, and
compensation for the damage will be Waajib upon one who
seized it. Based upon this (that Imaam Shaafie says it is
Waajib to return the very same seized item) if a person seizes
wheat and grinds it, (seizes) property and builds a house on
it, (seizes) a sheep, slaughters it and cooks it, (seizes) grapes
and squeezes it (extracts its juice) or (seizes) wheat, planting
it and causing it to grow then according to Imaam Shaafie
[ this all (the grounded wheat, house, cooked meat, grape
juice, etc) is the property of the (original) owner. We say
(scholars of the Hanafi School of jurisprudence) that it all
belongs to the one who seized it and (in such instances) he
will have to pay the price of the seized item.
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(However) If a person seizes silver and makes Dirhams
(silver coins) with it, (seizes) gold and makes Dinaars (gold
coins) with it or (seizes) a sheep and (only) slaughters it then
according to the favoured opinion (preferred ruling in the
Hanafi Madhab) the right of the owner will not be lost (and
it will still belong to him). Similarly if a person seizes cotton
and spins it into yarn or (seizes) yarn and sows it into cloth
then according to the favoured opinion (preferred ruling in
the Hanafi Madhab) the right of the owner will not be lost
(and it will still belong to him).
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The ruling of recompense is derived from the above
(mentioned difference of opinion) that if the unlawfully seized
slave is discovered after the owner has been compensated
for its loss by the one who seized it, the slave will still
belong to the owner and it will be Waajib for the owner to
return the price of the slave which he claimed from the one
who seized it (according to Imaam Shaafie).

Types of Qadhaa
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Qadhaa is of two types; Kaamil and Qaasir. Qadhaa
Kaamil is to present that which is similar to what is Waajib
(on a person) in both composition (meaning that it is exactly
the same in its make-up and structure) and meaning (the
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price/value is the same as what is Waajib, in other words
Qadhaa Kaamil is when the exact act cannot be performed or
exact item cannot be returned but an act or item resembling
and identical to it, but another, is performed or handed over)
such as when a person forcefully seizes a bag of wheat and
then loses (it is destroyed or used up) then a (another) bag of
wheat (similar to the one which was lost will be Waajib upon
him) thus (in this manner) what is handed over will resemble
the first in both composition and meaning. The ruling is the
same in all those items which resemble each other.

Qadhaa Qaasir
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Qadhaa Qaasir is that which is not similar to what is
Waajib in composition but similar in meaning (it has the
same value as what is Waajib) such as when a person
forcefully seizes a sheep which he then loses (slaughters,
cooks and consumes it); the price of it will be Waajib (upon
the seizer). (Handing over) The price is the same as the sheep
in meaning but is not the same in composition (the value of
the Sheep and the price paid for seizing it is the same but they
are not the same in composition as the money obviously differs
greatly from that of a sheep it its make up).

Kaamil is the primary choice in Qadhaa
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The primary choice in Qadhaa is Qadhaa-Kaamil (and
Qadhaa-Qaasir will only be resorted to when Qadhaa-Kaamil
is not possible). Based upon this (that the primary choice in
Qadhaa is Qadhaa-Kaamil) Imaam Abu Hanifah [J says that
if a person seizes something which has its equivalent (items
which are all identical in structure and make-up) and then
loses it but that (item which has an equivalent)is unattainable
from people (at that time as it is out of stock or inaccessible)
then its price on the day of the court case will be made
Waajib because his inability to perform Qadhaa Kaamil
was made apparent on that day (thus the value of the item on
the day that it became apparent he is unable to handover its
equivalent will be considered) but not before the court case
(such that we can say that the value of the item on the day it
was stolen is Waajib as is the opinion of Imaam Yusuf) as the
possibility existed (before the court case) to hand over its
equivalent completely (Qadhaa-Kaamil could have been
possible then and the value of the item would not be made
Waajib on him then, as Qadhaa-Qaasir is only resorted to
when Qadhaa-Kaamil is not possible).

Qadhaa of that which has no equivalent
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As far as that which has no equivalent, neither in
composition nor meaning, it is not possible to make Qadhaa
Waajib by its equivalent. And because of this (that Qadhaa
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is not Waajib on that which has no equivalent) we say that
recompense for benefit (which was derived from an item)will
not be Waajib if the item is lost because (in this case)
making recompense Waajib with its equivalent is not
possible (since there is no equivalent for benefit, thus Qadhaa-
Qaasir is not possible) and making the exact same (the
equivalent value of the benefit) Waajib is also not possible
because the exact same (equivalent value of the benefit) is
neither the same as benefit in composition nor in meaning.
For example if a person seizes a slave and takes service
(derives benefit) from him for one month or (seizes) a house
and stays in it (drives benefit from it) for a month and
thereafter returns the seized items to its owner,
recompensing (the owner) for the benefit derived will not be
Waajib (according to Ahnaaf) as opposed to Imaam Shaafie
[ (who says recompense is Waajib). The sin of his crime will
remain (the sin of deriving benefit from the slave unlawfully
will remain) and its penalty will be decided in the Aakhirah.

Rulings derived from the above
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Based upon this (that if an item has no equivalent, neither in
composition or meaning, then it is not possible to make
Qadhaa Waajib) we say that there is no recompense for the
benefit of sexual relations (which was lost) by a false
testimony of Talaaq (if two people falsely testify that he
issued Talaaq to his wife, resulting in the Qaadhi separating
them, and then later they confess to giving false testimony and
the couple is reunited, then the witnesses will be punished for
giving false testimony but recompense for the benefit which he
lost from his wife during their period of separation will not be
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made Waajib on them), nor (will recompense be made Waajib)
for Killing the wife of another (if a person kills another's wife
then the Shar'ie punishment will be meted out but recompense
for the benefit which he lost from his wife by her death will not
be made Waajib on him) nor will recompense be taken for
sexual relations, such that if a person commits adultery
with another person wife then the adulterer will not
recompense the husband for anything (as in all of the above
cases there is no equivalent for the benefit of sexual relations
such that it can be made Waajib, thus the perpetrator will be
sinful and its penalty decided in the Aakhirah).

An exception to the rule
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(If an item has no equivalent, neither in composition nor
meaning, then it is not possible to make Qadhaa Waajib)
Except if the Shari‘ah has stipulated an equivalent for it
despite it having no equivalent in composition or meaning.
Thus this will be considered its Shar'ie equivalent and it
will be Waajib to fulfil it (the usurped right or benefit) with
the Shar'ie equivalent.

An example of this is what we say that Fidya in respect of a
Sheikh Faani (a person who is incapable of fasting) is the
equivalent of fasting and the Diyyah (monetary
compensation) in inadvertent murder is the same as a life (is
the equivalent of the life taken) even though they ((the missed
fasts with Fidya and the life taken with Diyyah) have no
similarity whatsoever.
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Lesson on Nahy

Types of Nahy
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Nahy (is to prohibit or forbid something) is of two types;
Nahy of Af'aalil Hissiyah (those acts, the meaning and evil of
which was known before the coming of revelation) such as
Zinaa (fornication), consuming wine, deceit, and oppression
(the meaning of these acts was known even before the
revelation of Shari‘ah). (The second type of Nahy is) Nahy of
Tasarrufaatish Shari‘ah (those acts, the meaning and evil of
which only became known after revelation) such as the
prohibition of fasting on the Day of Nahr (10 Dhul-Hijjah),
Salaah in the forbidden times (sunrise, midday, sunset), and
selling one dirham for two dirhams (which is termed as Riba
and forbidden by Shari‘ah).

The ruling of Nahy of Af'aalil Hissiyah
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The ruling of the first category (Nahy of Af'aalil Hissiyah) is
that the prohibition is a result of the act itself, thus it (the
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prohibited act) will be evil itself (Qabeeh-Li-Ainihi) and
never permitted (in any circumstances, as ALLAAH Ta'ala
will never permit or instruct evil and wickedness).

The ruling of Nahy of Tasarrufaatish Shari'ah
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The ruling of the second category (Nahy of Tasarrufaatish
Shari'ah) is that the prohibit is a result of exterior factors
and not the act itself, thus it (the prohibited act) good in
itself but evil because of exterior factors (Hasan bi-Nafsihi
but Qabeeh Li-Ghairihi). The one who perpetrates such an
act (an act falling under Nahy of Tasarrufaatish Shari'ah)
perpetrates Haraam because of exterior factors (governing
the prohibition at that time) and not because of the act itself.
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Based upon this (that Nahy of Tasarrufaatish Shari‘ah is
Hasan bi Nafsihi but Qabeeh Li-Ghairihi) our scholars (of the
Hanafi school of thought) say that Nahy of Tasarrufaatish
Shari‘ah requires that it (the prohibited act) still be valid
(after the prohibition in the same manner as before its
prohibition). What is meant by this (that Nahy of
Tasarrufaatish Shari‘ah requires the prohibited act still to be
valid) is that the act itself will still remain permissible after
the prohibition as it was before being prohibited. The
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reason for this (why it is permissible after the prohibition as it
was before the prohibition) is because if it is not valid (after
the prohibition) then a person would be incapable of
performing it and in this case the prohibition would be
directed towards one who is incapable of performing it
(making the Nahy redundant as one can only be prohibited
from something he is capable of doing), which is impossible
for the one creating the laws of Shari‘ah to do. This
differentiates it (Tasarrufaatish Shari‘ah) from Af'aalil
Hissiyah because even if it is evil itself it would not
necessitate the prohibition being directed towards one who
is incapable of doing it, as an act being evil does not make
one incapable of perpetrating it.

Rulings derived from the above
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Derived from this (principle that Nahy of Tasarrufaatish
Shari‘ah requires the prohibited act still to be valid) is the
ruling of invalid sales transactions (Bay'a Faasid), invalid
rental transactions (ljaarah Faasidah), vowing to fast on the
day of Nahr (10 Dhul-Hijjah), and all those acts of Shari‘ah
(that are normally permitted) which have been prohibited
(due to external factors). We say that an invalid sales
transaction (Bay'a Faasid) will cause the transfer ownership
to take place (from the seller to the buyer) when the buyer
takes possession of the item because of it being a sales
transaction which is Waajib to reverse because of it being
Haraam due to external factors (and it can only be reversed
if it was completed in the first place by ownership being

transferred).
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A reply to an objection
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(If someone were to object saying that marriage to a
Mushrikah, father's wife, etc, which is prohibited by Shari‘ah
should also remain valid after the prohibition as in the case of
Bay'a Faasid then we would say) This (principle that Nahy of
Tasarrufaatish Shari‘ah requires the prohibited act still to be
valid) is different from marrying a Mushrikah, fathers
wife, another’s wife still in Iddah, wife of another, one’s
blood relatives as well as marrying without witnesses
because Nikaah dictates the permissibility of action (such as
sexual relations, etc) and the Nahy dictates the
impermissibility of action, making reconciliation between
the two impossible (as both require the total opposite), so the
Nahy (of the above mentioned Nikaah) will have the meaning
of Nafee'. Whereas a sales transaction dictates that
ownership be transferred (from the seller to the buyer) and
the Nahy (of invalid sales transactions) dictates that action
(transacting in the purchased item) is impermissible, and (in
this scenario) reconciliation between the two is possible by
establishing the transfer of ownership and transacting

! The difference between Nahy and Nafee: In Nahy a person has the choice to either abstain or
perpetrate the act, whereby he will be rewarded for abstaining and punished for perpetrating it;
in Nafee a person does not have the choice to abstain or perpetrate it, but instead has to abstain

from it absolutely.
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being Haraam. (A scenario similar to this whereby ownership
remains but transacting is Haraam)ls it not such that if grape
juice ferments and turns into wine while in the possession
of a Muslim it still remains in his ownership but
transacting with it is Haraam.

Rulings
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Based upon this (principle that Nahy of Tasarrufaatish
Shari‘ah requires the prohibited act still to be valid) our
scholars (of the Hanafi school of thought) say that if a person
makes o vow to fast on the Day of Nahr (10 Dhul-Hijjah) or
the days of Tashreek (11, 12, 13 Dhul-Hijjah) then his vow is
correct as it is a vow to fast, which is permitted in Shari‘ah.
In a similar manner (as vowing to fast on the Day of Nahr is)
if a person makes a vow to perform Salaah in the
prohibited times, then it will be correct as he has made a
vow to perform an lbaadat permitted by Shari‘ah as we
have mentioned previously that the Nahy requires the
prohibited act still to be valid. As a result of this (that the
act is still valid after it has been prohibited) we say that if a
person begins performing Nafl Salaah in these (prohibited)
times then it will be incumbent upon him (to perform this
Salaah) by beginning it. Perpetration of Haraam will not
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become inevitable by making completion of the Nafl Salaah
incumbent as he can wait until Salaah is permissible after
sunrise, sunset or midday and then complete it. This (not
perpetrating Haraam in its completion) is what differentiates
the fast on the day of Eid (from Nafl Salaah) as completion
is not incumbent upon one who begins fasting (on the day of
Eid) according to Imaam Abu Hanifah [J and Imaam

Muhammed [Jas completion (of the fast) will not be free
from the perpetration of Haraam.
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Also from this category (of acts which are Qabeeh Li-
Ghairihi) is sexual relations with one's wife while she is
menstruating as the prohibition is a result of the (state of)
impurity (she is in) in accordance with the verse,
""They ask you (O Muhammed (1) concerning menstruation.
Say, "It is impure so leave (intercourse with) women during
(their period of) menstruation and do not go unto them (do
not have sexual relations with your wives) until they are

cleansed (their menstrual cycle is complete).™
(Surah Bagarah: 222)

As a result of this (that sexual relations with one's wife during
menstruation is Qabeeh Li-Ghairihi) we say that the laws of
Shari‘ah will apply to this sexual relations (during
menstruation) such that the marriage will be consummated,
she will become Halaal for her first husband (Halalah will
valid with this), the laws of Mehr, Iddah, and maintenance
will apply. If she refuses him permission for sexual
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intercourse (after indulging in sexual relations while
menstruating) because of her Mehr' then she will be
regarded as Naashizah (disobedient) and she will not be
entitled to maintenance (because of her disobedience).

Prohibition does not prevent the laws from
applying
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An act being Haraam does not prevent its laws from
applying such as issuing of Talaaq while a woman is
menstruating (even though it is Haraam to do so the Talaaq
will still apply), performing Wudhu with illegally seized
water (even though usage of that water is Haraam, the Wudhu
will still be valid), hunting with an illegally seized bow (even
though it is Haraam to use that bow the animal hunted with it
will be Halaal when Tasmiyyah is recited), slaughtering with
an illegally seized knife (even though usage of that knife is
Haraam the animal slaughtered with it will be Halaal when
Tasmiyyah is recited), performance of Salaah on illegally
seized land (even though usage of that land is Haraam the
Salaah performed on it will be valid) and trade during the
time of Jumu’ah (even though trade is Haraam during this
time, the transaction will still be valid), as the ruling of these
actions will still apply despite them being prohibited.

! The law is that a woman has the right to refuse her husband sexual intercourse until he hands
over her Mehr. However if she indulges in intercourse with him once without demanding her
Mehr then she does not have the right to deny him thereafter.
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Rulings deduced from the above
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Based upon this principle (that prohibition does not prevent
the laws from applying and Nahy of Tasarrufaatish Shari‘ah
requires the prohibited act still to be valid)) we say from the
verse,

(10 33 1558 Y5
""And never accept their testimony (in a court hearing) ever
again." (Surah Noor: 4)

That a Faasig (open sinner) can be a witness and a Nikaah
will be valid with the Fussaaqg (open sinners) as witnesses as
the Nahy of accepting their testimony is impossible without
them being witnesses (in order for their testimony not to be
accepted we will have to accept that they have the right to be a
witness, only their testimony will not be accepted). The reason
why we will not accept their testimony is because of its
defect (there is doubt in their testimony because of their
perpetration of sin) and not because they are not eligible as
witnesses. Based upon this (that the testimony of open sinners
is not accepted because of doubt in their testimony and not that
they are not eligible as witnesses) Li‘aan® will not be Waajib

! When a husband accuses his wife of unfaithfulness and she denies it, the Qaadhi will order
Li‘aan to be performed whereby the hushand will take an oath four times that he is true in what
he says and then say the curse (La'nat from which the word Li‘aan is derived) of ALLAAH be
upon me if | am lying. Thereafter the wife will say four times that his accusation is false and
then say the curse of ALLAAH be upon me if he is speaking the truth. The Qaadhi will then
order them to be separated and a Talaaq Baa'inah will apply.
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upon them, as this is to give testimony and one cannot give
testimony if (deemed) a Faasiqg.

Lesson on the method in which the implication
of speech is recognised

If a word has the meaning of Hageeqat and
Majaaz
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The method in which the implication of speech is
recognised are many, of which (the first method is) if a word
has one meaning of Hageegat and another of Majaaz then
it is better to practice on the meaning of Hageeqat.

An example of this is what our Ulama (of the Hanafi School)
say that an illegitimate daughter (conceived by Zinaa) is
Haraam for the fornicator (illegitimate father) to marry,
whereas Imaam Shaafie [J says it is permissible (for the
father to marry his illegitimate daughter). The correct view is
what we (the scholars of the Hanafi Madhab) have said
because she is his daughter in reality and will therefore be
included under the (prohibition of the) verse,

(15 il e sy
e
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""Forbidden for you are (it is Haraam for you to marry) your
mothers (and your grandmothers), your daughters (and your
granddaughters)." (Surah Nisaa: 23)

(Since an illegitimate daughter is still one's daughter in
reality it would be Haraam to marry her.) Based upon the
verdict, rulings are derived according to both Madhaahib
(as a result of the opposing verdicts of the Hanafi Madhab and
Shaafie Madhab the rulings differ) with regards to
permissibility of sexual relations (The Hanafi scholars say it
is impermissible because the Nikaah is invalid on account of
her being his daughter whereas Imaam Shaafie says that since
the Nikaah is valid, sexual relations will be permissible),
incumbency of Mehr and maintenance (the Hanafi scholars
say that Mehr and maintenance is not Waajib as the Nikaah is
invalid on account of her being his daughter whereas Imaam
Shaafie says it is Waajib as the Nikaah is valid), the right to
inherit (Imaam Shaafie says she will inherit as she is his wife
whereas Imaam Abu Hanifah says that she will not inherit
because she is not his wife as the Nikaah was invalid on
account of her being his daughter) and the right to prevent
her from leaving the home (Imaam Shaafie says he will have
the right to do so as she is his wife whereas Imaam Abu
Hanifah says that he will not have the right as the Nikaah is
invalid on account of her being his daughter).

If one meaning requires Takhsees and not the
other
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(The second method is) If a word which has two possible
meanings, with one requiring Takhsees (a part of its
constituents to be excluded) and not the other then it is better
to use the meaning of that which does not require
Takhsees.

An example of this is the verse,

(L e Y5
"Or from touching (cohabiting) your wives." (Surah Nisaa: 43)

If the words *Malaamasah’ (touching) is said to refer to
sexual relations (cohabiting) then the verse can be practiced
upon in all instances it occurs but if we say ‘"Malaamasah’
refers to touching by hand then many instances will be
excluded (from this ruling) as touching one's female blood
relatives and infant girls will not break Wudhu according

to the more accurate view of Imaam Shaafie [.

Based upon the verdict, rulings are derived according to
both Madhaahib (as a result of the opposing verdicts of the
Hanafi Madhab and Shaafie Madhab the rulings differ) with
regards to permissibility(after having touched a woman by
hand) of Salaah (Imaam Abu Hanifah says that Salaah is
permissible as he is still in a state of Wudhu whereas Imaam
Shaafie says it is impermissible as touching a woman by hand
breaks Wudhu), touching the Quraan (Imaam Abu Hanifah
says that it is permissible as he is still in a state of Wudhu
whereas Imaam Shaafie says it is impermissible as touching a
woman by hand breaks Wudhu),entering the Masjid(Imaam
Abu Hanifah says that entering the Masjid will be permissible
without any Karaahat as he is still in a state of Wudhu whereas
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Imaam Shaafie says it will be Makruh to enter the Masjid as
touching a woman by hand breaks Wudhu), permissibility of
Imaamat (Imaam Abu Hanifah says that it will be permissible
for him to be Imaam as he is still in a state of Wudhu whereas
Imaam Shaafie says it is impermissible as touching a woman
by hand breaks Wudhu), compulsion of Tayammum if water
is not available (Imam Abu Hanifah says that Tayammum will
not be compulsory on him if water is not available as he is still
in a state of Wudhu whereas Imaam Shaafie says that
Tayammum will be compulsory on him if water is not available
as his Wudhu has broken by touching a woman by hand) and
remembering touching the woman during Salaah (if a
person remembers during Salaah or after Salaah that he
touched a woman by hand earlier the according to Imaam
Shaafie he needs to perform Wudhu again and repeat that
Salaah as Wudhu breaks when touching a woman by hand
whereas Imaam Abu Hanifah says since wudhu does not break
by touching there is no need to repeat the Salaah).

If a word has two different forms of recitation
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If a word is recited in two different forms of recitation or (a
Hadeeth) reported in two different chains of narration (such
that they differ slightly) then practicing on it in a manner

whereby both recitations or chains of narration is practised
upon is best.

An example of this is the verse,
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"!(and wash) your feet up to (and including) your ankles.™
(Surah Maa'idah: 6)

The word "'feet” is reported (in one form of recitation) with
a Nasab ( &%) attached to Ghusal (meaning one should
wash one's feet up to the ankles) and (in another recitation it is
reported) with a Kasra (13 1) attached to Masah (meaning
that one should make Masah of one's feet up to the ankles).
Thus the recitation with a Kasra applies when one is
wearing Khuffain (leather socks) and the recitation with
Nasab applies when one is not wearing Khuffain (and in this
manner we practice on both forms of recitation). As a result of
this (interpretation) some (scholars) have said that the
permissibility of Masah (on leather socks) is proven by the
Quraan.

Example Two
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In a similar manner (as the example mentioned above) the

Verse, o
{Ohek S5}
""(and do not have sexual relations with your menstruating
wives) until they are cleansed.” (Surah Bagarah: 222)

The word "Cleansed" is recited with a Tashdeed ( Ok )
and a Saakin®( &k ), thus we will act upon the recitation

! The recitation with Tashdeed implies complete purification and would mean that sexual
relations with one's wife after her period of menstruation is only permissible after she performs
Ghusal and the recitation with Saakin merely implies to become purified and would mean that
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with Saakin if her period of menstruation was ten days
(making sexual relations permissible with her even if she has
not yet performed Ghusal) and we will act upon the
recitation with Tashdeed if her period of menstruation was
less than ten days (such that sexual relations will only be
permissible after she performs Ghusal).

Rulings derived from the above
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Based upon this (that we will act upon the recitation with
Saakin if her period of menstruation was ten days and we will
act upon the recitation with Tashdeed if her period of
menstruation was less than ten days) our scholars (of the
Hanafi Madhab) say that if her period of menstruation is
less than ten days, sexual relations will not be permissible
unless she performs Ghusal because complete purification
is attained with Ghusal; and if her period of menstruation
is ten days then sexual relations will be permissible without
Ghusal because coming pure is established when her period
(of menstruation) ends.

Because of this we say that if her period of menstruation is
ten days and ends in the last portion of the Salaah time, the

sexual relations with one's wife after her period of menstruation is permissible even if she has

not yet performed Ghusal.
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Salaah (of that time) will be Fardh upon her even if there is
not sufficient time to perform Ghusal (as she has attained
purity in accordance with the recitation with Saakin) but if her
period of menstruation is less than ten days and ends in the
last portion of Salaah time then if there is sufficient time
for her to perform Ghusal and say the Takbeer Tahreemah
the Salaah will be Fardh upon her, if not (if there is not
sufficient time to perform Ghusal and say the Takbeer
Tahreemah) then it (the Salaah of that time) will not (be
Fardh on her).

Weak methods in which the implication of
speech is recognised

\‘;mgfmu;dwmmw\@@mm&&g\
)JY\uygumuasb)m@ﬂ\u\uu‘iha;uehcbm\elu}
M\jMSu)AYJJBJ\@;yAJS\L_A}JY@S\u\LAQ33.1

Leadli 4338 28 Cadual)

We will now discuss weak methods (i.e. it is considered weak
according to the Hanafi school of thought) in which the
implication of speech was recognised so that the flaws of
this method of deduction can be recognised.

(The first example is) Deducing from what has been reported
that Rasulullaah 0 vomited and did not perform Wudhu
that vomiting does not break Wudhu is weak because the
narration (only) establishes that Wudhu is not Waajib
immediately, in which there is no difference of opinion, but
the difference of opinion is in whether vomiting breaks
Wudhu (and this narration does not establish that it does not
break Wudhu as it is possible that it did break Wudhu and
Rasulullaah (1 made Wudhu much later).
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Example Two
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In a similar manner (to the weak deduction mentioned above)
is deducing from the verse,

"Forbidden for you (to eat) is Mayta (carrion)."
(Surah Maa'idah: 3)

that water becomes impure by a fly dying in it is weak
because the verse (only) establishes that Mayta is Haraam,
in which there is no difference of opinion, but the difference
of opinion is in the impurity of water (which is not proven by
this verse).

Example Three
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In a similar manner (to the weak deduction mentioned above)
is deducing from the Hadeeth of Rasulullaah 0, ""Rub it (the
clothes soiled with blood of menstruation), then scratch it,
then wash it with water™ that vinegar does not purify
impurity is weak because the Hadeeth (only) establishes
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that it is Waajib to wash the blood with water and applies
as long as the blood still remains on the item, in which
there is no difference of opinion. The difference of opinion
is whether the item will be purified after the blood is
removed with vinegar (regarding which the Hadeeth makes
no mention).

Example Four
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In a similar manner (to the weak deduction mentioned above)
is deducing from the Hadeeth of Rasulullaah [, "'For every
forty sheep (owned), a sheep (is waajib as Zakaat)" that it is
impermissible to give the price of the sheep (as Zakaat) is
weak because it (only) establishes that a sheep is Waajib (as
Zakaat for every forty sheep one owns) in which there is no
difference of opinion, but he difference of opinion is in
whether one will be absolved of the Waajib (will the Zakaat
be fulfilled) if the price is given (regarding which the Hadeeth
makes no mention).

Example Five
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In a similar manner (to the weak deduction mentioned above)
is deducing from the verse,
""Complete the Hajj and Umrah for (the pleasure of)
ALLAAH" (Surah Bagarah: 196)
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That Umrah is Waajib from the beginning (that it is Waajib
upon a person to perform Umrah once in his lifetime) is weak
because this verse (only) establishes that it is Waajib to
complete Umrah which only applies after one has begun
(performing Umrah), in which there is no difference of
opinion, the difference is in whether it is Waajib from the
beginning (regarding which the Hadeeth makes no mention).

Example six
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In a similar manner (to the weak deduction mentioned above)
deducing from the Hadeeth of Rasulullaah, ""Do not sell one
dirham for two dirhams or (the contents of) one Sa'a
(measuring utensil) for (the contents of) two Sa'a that Bay'a
Faasid (invalid sales transaction) does not cause transfer of
ownership is weak because the Hadeeth (only) establishes
the prohibition of Bay'a Faasid, in which there is no
difference of opinion, whereas the difference of opinion is
in whether ownership is established (for the buyer) or not
(regarding which the Hadeeth makes no mention).

Example Seven
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In a similar manner (to the weak deduction mentioned above)
deducing from the Hadeeth of Rasulullaah , **Verily, do not
fast in these days (10, 11, 12, 13 Dhul-Hijjah) as they are
days of eating, drinking and intimacy'* that making a vow
to fast on the day of Nahr (10 Dhul-Hijjah) is invalid, is
weak because the verse (only) establishes prohibition of
fasting, in which there is no difference of opinion, whereas
the difference of opinion is whether the laws (which govern
that act) will still apply even though an act is Haraam
(regarding which the Hadeeth makes no mention).
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An act being Haraam does not prevent the laws (which
govern that act) from applying. (For example) If a father
impregnates the female slave of his son, the act is Haraam
but ownership will be established for the father (and he will
pay the price of the slave to his son). (Another example is) If a
person slaughters a sheep with an unlawfully seized knife
then using the knife will be Haraam but the animal will be
Halaal (if he recited Tasmiyyah when slaughtering). (Another
example is) If a person washes his clothes with unlawfully
seized water then the using the knife will be Haraam but
the clothes will be purified. (Another example is) If a person
has sexual relations with his wife while she is menstruating,
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then the act will be Haraam but (the laws related to sexual
relations will still apply such as) the marriage will be
considered as consummated and permissibility (to marry)
will be established for the first husband (who gave her three
Talaaq).

Lesson on Huroof-Ma'aani

The letter "'
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The letter 'g'is used for Mutlag Jam'a (to link or connect
various words together to the same ruling without any
sequence or order) and it has been said that Imaam
Shaafiedea ) 4desays it denotes Tarteeb (sequence, which
would mean that the sequence in which the word were
connected needs to be observed) because of which Tarteeb in
Wudhu (to make wudhu in the same sequence as mentioned in
the Quraan) is Waajib (according to Imaam Shaafie as
opposed to Imaam Abu Hanifah who says it is Sunnat).

Rulings derived from the above
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Our Ulama (of the Hanafi Madhab) say that if a person tells
his wife, "If you talk to Zaid and Amr then you are
divorced™ and she talks to Amr first then to Zaid, the
Talaag will apply and the meaning of Tarteeb (sequence)
Magaaranah (simultaneity) will not apply (thus the Talaaq
will apply whether she talks to Amr first then Zaid and even if
she talks to them separately and not together simultaneously).
(Similarly) If a person says (to his wife) "If you enter this
house and this house, then you are divorced™ and she then
enters the second house (which he indicated) first and then
the first house, the Talaaq will apply (regardless of which
house was enters first and even if it they were not entered

consecutively). Imaam Muhammedsays that if a person
says (to his wife) "If you enter this house and you are
divorced" then a Talaaq will apply immediately (even if she
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does not enter the house). If the letter 's' denoted Tarteeb
then the Talaaq would depend on entrance (into that house)
making it conditional and not immediate (and no one is of
the opinion that it has been used here to denote condition).

The letter 's' sometimes denotes Haal
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Sometimes the letter 's' denotes Haal (situation or state)
such that it (the letter 's") will combine the Haal (situation or
state) with the Dhil Haal (the person or object whose situation
or state is being described) and then (when the 's' denotes
Haal) it will support the meaning of condition (in this case
the '4 will denote that the subsequent clause is a precondition
for the application of the ruling). An example of this (where
'4 denotes Haal and will support the meaning of condition) is a
Ma'thoon (a slave who has been given permission to trade by
his master) when his master says to him, "Pay me one
thousand and you are free". Payment of the thousand will
be a condition for his freedom (and he will not be set free
immediately).

Imaam Muhammed has written in 'As-Siyarul Kabeer', "If
the leader of the Muslims says to the Kuffaar, ""Open the
door and you are granted sanctuary', they will not be
granted sanctuary without opening the door (as opening the
door is a condition for sanctuary). If he says to an enemy
combatant, ""Come down and you are granted sanctuary"’,
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he will only be granted sanctuary he comes down (as
coming down is a condition for sanctuary).

Two conditions for the letter 's' to denote Haal
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The letter "' denotes Haal as Majaaz (i.e. it is not the literal
meaning of's) thus it is necessary (two conditions are
necessary) that the word must support the meaning (the
meaning of Haal) and proof must exist that the meaning of
Majaaz is implied, as in the statement of the master to his
servant, ""Pay me one thousand and you are free™ where
freedom is acquired when payment is made. (The two
conditions are present here as) Proof exists that Majaaz is
implied as the master cannot make a thousand incumbent
upon the slave while he is in his ownership (which proves
that it is a condition for his freedom) and attachment to it is
correct (it is correct to attach or link his freedom to the
payment of one thousand), thus it (the meaning of Haal) will
be conferred to the statement.
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(An example where these two conditions are not met and the
literal meaning of 's' will be implied is) If a person (tells his
wife), ""You are divorced and you are sick or (he tells her,
"You are divorced) and you are performing Salaah™ then
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the Talaaq will apply immediately (and the meaning of Haal
will not be implied here). If he had the intention of
attachment (whereby he intended to attach or link the Talaaq
to her getting sick or performance of Salaah) then his
intention will be correct between him and ALLAAH (but
since Shar'ie rulings are based on what is apparent, we will
rule that Talaaq was issued immediately as is apparent).The
reason for this (ruling that Talaaq was issued immediately) is
that even though the word does support that meaning
(Talaaq can be attached to performance of Salaah or getting
sick) the apparent state opposes it (there is no proof to
support that the meaning of Haal was implied thus its literal
meaning will be taken). If the contrary to the apparent
meaning is supported (that he meant it to be conditional) by
his intention then it will be established (that it is conditional
and the Talaaqg will apply only when that condition is fulfilled
between him and ALLAAH. However we will still rule that the
Talaaq was issued immediately as our ruling is based on
apparent conditions which support Talaaq being issued
immediately).

An example when '’ cannot denote Haal
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If a person tells another, "Take this thousand for
Madharabah'and use it for trade it textiles (fabric, cloth)"
then the act of Madharabah will not be restricted to trade
in textiles (in other words the letter 's" will not denote Haal
and trade in textiles will not be a condition for taking of the

! Madharabah is where one person provides the capital for trade; the other provides the labour

and the profits shared between them.
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thousand) but Madharabah will be general (one may use the
money to trade in anything). The reason for this (why
Mudharabah will not be restricted to trade in textiles only) is
that trade in textiles cannot be the Haal for taking this
thousand for Mudharabah (as they are in two different time
periods; he cannot take the money and be trading in textiles at
the same time but will first take the money and then later trade
in textiles causing them to trade in two different periods,
whereas the Haal and Dhul-Haal need to be in the same time
period), thus it will not be restricted by the subsequent
sentence (of "use it for trade it textiles™).

Ruling derived from the above
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Based upon this (that the letter 's' will not denote Haal if the
statement does not have the ability to be so) Imaam Abu

Hanifahg [ says, "'If a woman tells her husband, "'Divorce
me and you have a thousand™ after which he divorces her,
then (the Talaaqg will apply but) nothing will be Waajib upon
her (she will not owe him a thousand) because her statement,
"You have a thousand" does not have the ability to be Haal
(or a condition) for making a thousand Waajib upon her
(since it is merely additional information and actual Talaaq
has no recompense, thus there is no proof that it is a condition
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for Talaaq) and her request, ""Divorce me' is sufficient in
itself (for requesting Talaag and is not dependent on any
further clause), thus we will not abandon practicing on it
(her request, "Divorce me") without proof (we will not take
the meaning of Haal if there is no proof that it is implied) as
opposed to someone saying, "'Lift these goods and you have
a dirham™ (where the 's' will denote Haal) because proof of
ljaarah (that the person labour is being employed or leased)
prevents practicing upon the literal meaning (there is proof
that the meaning of ljaarah is implied here thus the literal
meaning will be abandoned).

The letter '
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The letter '« denotes subsequence with conjunction (will
denote the subsequent action occurred after the statement
made prior to it), which is why it is used in the Jazaa
(consequence of a condition, the letter ‘<" will denote that the
sentence subsequent to it is a consequence of the condition
prior to it) because it (Jazaa) is subsequent to a Sharth
(condition). Our scholars (of the Hanafi Madhab) say if a
person says to another, "I am selling this slave to you in
lieu of a thousand' and the other (the buyer) replies, ""Then
he is free'; this will be acceptance of the sale through
Igtidha'un Nas (setting the slave free would require him to
own the slave first thus his statement would necessitate that he
accepts and sets the slave free) and freedom (for the slave)
will be established after the transaction as opposed to if he
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says "And he is free"™ (with the letter 's') or ""He is free"
(without any prefix before it) as this will be refusal of the sale
(as the statement "and he is free" as well as "he is free" would
be additional information pointing out the slave to be free
because of which the sale is invalid and not like in the letter ‘<4
which indicates that the subsequent action occurred after the
statement made prior to it).

Example Two
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If a person says to a tailor, ""Look at this cloth, will it be
sufficient for (to sow) a shirt™ and the tailor replies that it is
(sufficient), on which he instructs the tailor, ""Then cut it".
The tailor then cuts it but it is insufficient (to sow a shirt),
the tailor will be responsible for it because he ordered the
tailor to cut it subsequent to the tailor informing him it is
sufficient (thus his instruction, "Then cut it" means "cut it if it
is sufficient™). This ruling is opposed to when he says ""Cut
it" or "And cut it" after which it is cut because the tailor
will not be responsible (as in this case his instruction to cut
will not be subsequent and attached to the tailor informing him
it is sufficient).

Example Three
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If a person says to another, "' am selling this cloth to you in
lieu of ten (dirhams), then cut it (if you accept the sale) and
he (the buyer) cuts it, without saying anything (without
verbally consenting) then the sale is complete.

Example Four

SJ;S L)...uﬂ& Lﬁkb t_ulﬁ J\.ﬂ\ aJ@A J\.ﬂ\ a.JA t_ﬂad u‘ d\.‘- )Sj
\);\}\Y}\MN\JAJ)]@;MMLA}Y\JPJQ_\MMU\
Gl 3 Y 534 345 A3

If a person says (to his wife), "'If you enter this house then
this house, you are divorced™ the condition (for Talaaq to
apply) is to enter the second house immediately after
entering the first house such that if a person entered the
second house first and then the first house, or entered the
first house but then entered the second house after a
lengthy period, the Talaaq will not apply.

'' sometimes describes the Illat
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Sometimes the ‘<" describes the lllat (it will be used to
denote a property or characteristic found in that person or
item). An example of this (how '« describes the lllat) is if a
person tells his slave, ""Pay me one thousand because you
are free™ (in this case) the slave will be set free immediately
and will not have to pay (his master) anything. (Another
example)If a person tells an enemy combatant, ""Come
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down because you have sanctuary', he will be given
sanctuary immediately even if he does not come down.

‘" is sometimes attached to the ruling of the
Illat
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In *Jaamie Kabeer" it is mentioned that if a person says to
another, "My wife's affairs are in your hands so give her
Talaag (on my behalf)™ and he then divorces her in the same
sitting, then one Talaag Baa'inah (irrevocable Talaaq) will
apply (as the statement "My wife's affairs are in your hands™ is
ambiguous because of which Talaaq Baa'inah would apply)
and the second sentence (the instruction "So divorce her™)
will not be permission to issue another Talaaq besides the
first. It is as if he said (the meaning of his two statements will
be) ""Divorce her because her affairs are in your hands". If
he were to have said, ""Divorce her then I will hand her
affairs over to you' after which he divorced her in the same
sitting then a Talaag Raj'ie (revocable Talaaq) will apply
(as the statement "Divorced her" is clear and unambiguous
because of which Talaaq Raj'ie would apply).
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If he were to have said, "*Divorce her and | hand her affairs
over to you™ after which he divorced her in the same
sitting, then two Talaaq Baa'inah will apply (as the letter 's'
was used here which indicates that he authorised him to give
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two separate Talaaq). Similarly if he said, ""Divorced her
and separate her (from me)", or (he says) "'Separate her
(from me) and divorce her', after which he divorces her in
the same sitting, two Talaaq Baa'inah will apply.

Rulings derived from the above
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Based upon this (that the letter '« is sometimes attached to
the ruling of the Illat) our scholars (of the Hanafi Madhab)
that if a married female slave is set free then she will have
Khiyaar (the right to withdraw from the marriage) whether
her husband is a slave or free because the Hadeeth of
Rasulullaah 0 to Hadhrat Bareerah _. when she was set free,
"You have become master of yourself so decide for yourself
(you have the right to withdraw so decide whether you wish to
remain in his wedlock or not)", establishes Khiyaar for her
because of her becoming her own master by being set free,
which is attained whether her husband is a slave or free.

Rulings derived from the above
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Derived from the Hadeeth mentioned above (“You have
become master of yourself so decide for yourself") is the law
of considering (the number of) Talaag on (the condition of)
women(whether the husband has the right to issue three
Talaaq or two Talaaqg will be based on the state of the woman,
such that if she is a slave the husband will the right to issue
only two Talaaq regardless of whether he is a slave or not and
if she is free then he will have the right to issue three Talaaq
regardless of whether he is a slave or not), the reason for this
is that the right (to sexual relations) over the wife belongs to
the husband and this was not taken away from him by her
being set free (as he still has the same right), thus necessity
dictates that by her being set free his right (over her) also
increased, which is the reason for giving her Khiyaar (in
other words the reason for giving her Khiyaar is that the right
of the husband over the wife increased, which is only possible
by the husband gaining the right to three Talaags and in the
Hadeeth it was the wife who was set free, making the condition
of the woman the reason for considering the number of
Talaaq). The increase of the right of the husband by her
being set free is the Illat (principle cause) for considering
(the number of) Talaaqg on (the condition of) women, thus the
ruling of gaining right to three Talaaqg will be based upon
the condition of the wife and not the husband as is the

opinion of Imaam Shaafie .

'aY" is for suspension
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"' is for suspension (it indicates a delay between the sentence
before and after it) however (there is a difference of opinion
whether it indicates a delay in speech and ruling or only in the
ruling and) according to Imaam Abu Hanifah [] it indicates
a delay in speech and ruling (a delay in speech means that
'alindicates that the speaker literally paused before making the
next statement and a delay in ruling means that '~7 indicates
that the statement after it applies after the first statement) and
according to Imaam Abu Yusuf [J and Imaam Muhammed
[ it indicates a delay in ruling only. The result of this
(difference of opinion) becomes apparent in the example, if a
person tells his wife, with whom he has not consummated
the marriage, "If you enter the house, you are divorced
then divorced then divorced”. According to Imaam Abu
Hanifah [J (it indicates a delay in speech and ruling and his
statement would be the same as saying "If you enter the house,
you are divorced...then divorced... then divorced", thus) the
first (Talaaq) will apply on entry (will only apply when she
enters the house), the second will apply immediately (as it
will not be attached to the condition of entry since it was said
later) and the third will be void (because an unconsummated
marriage terminates with one Talaaqg and will be inapplicable).

Whereas according to Imaam Abu Yusuf [J and Imaam
Muhammed [ (it indicates a delay in ruling only and) all
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three Talaaqg will only apply when she enters the house and
when she enters the house they will apply in sequence such
that only one will apply (as the marriage will terminate with
it and the other two will be inapplicable).

If he said (to his wife), ""You are divorced then divorced
then divorced, if you enter this house™ then according to
Imaam Abu Hanifah [J (it indicates a delay in speech and
ruling and his statement would be the same as saying "You are
divorced...then divorced... then divorced, if you enter this
house", thus) the first will apply immediately and the second
and third will be void (as the marriage will terminate with it
and the other two will be inapplicable) whereas according to
Imaam Abu Yusuf [1 and Imaam Muhammed [] only one
apply when she enters as we have mentioned (that all three
will be dependent on entry and will apply in sequence when she
enters the house and since the marriage will terminate with the
first the other two will be inapplicable).
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If the marriage was consummated and the condition
mentioned first (that is he said, "If you enter the house, you
are divorced then divorced then divorced") then the first will
be dependent on entry and the last two will apply
immediately according to Imaam Abu Hanifah [ (as
according to him it is as if he said, "If you enter the house, you
are divorced...then divorced... then divorced”) and if the
condition was mentioned last (that is he said, "You are
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divorced then divorced then divorced, if you enter this house",
according to Imaam Abu Hanifah) the first two will apply
immediately and (only) the last will be dependent on entry
(as according to him it is as if he said, "You are divorced...
then divorced... then divorced, if you enter this house").

(However) According to Imaam Abu Yusuf [Jand Imaam

Abu Muhammed [ in both instances the all three Talaaq
will depend on entry."

' for correction
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‘0" is to correct an error by replacing the first (sentence
before '&') with the second (after 'd¥). (For example) If a
person says to his wife, with whom he has not yet
consummated the marriage, ""You are divorced once, no
but rather twice™ then only one Talaaq will apply because
his statement "*No but rather twice™ is correction of the
first statement by replacing it with the second but
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retraction of the first statement is incorrect*(because it is
Jumla Insha‘iyah) so the first Talaaq will apply and the two
will be inapplicable (because a wife with whom the marriage
has not been consummated comes out of his Nikaah with one
Talaaq). If the marriage was consummated then three
Talaag would apply (since the first cannot be retracted the
second statement will be a further two Talaag).

485 ¢ag 39 s gl 3 Y Gl Gl o3 06 S sy 15y
M\m;d}[uwmhuu LA\.:U&)\M;J)EJ‘J\A}L}.LQ &_9‘)!\
d}‘)“ JLL..,\ J.xc C...A.\ ?b JJY\ eb.a u_ﬂ_ﬂ\ «_\Lu\_t .LJ:J\ ‘JJ\A.J

‘_“Jt_ QJJ\)“ aJLmJ d.a‘)ln.\ «ij d)‘ﬁ\ ;mcau_ﬂ_ﬂ\ CAMAL_\AAB
c-Luu\ \AA uy u.\.\.u d.\ ch\} d]Ua «_u\ ‘U)ﬁ u)u;.a d)‘)!\ ;ﬂ‘)ﬂ

us.qu. ;Lm.N\ wﬁ Ju;y\u_o.wx Luuamu Ju;\ dbj
LI)SJLA!ULLU&.\U—LLUJJYDJA‘JW\JMLQ_L\SJUU‘AJLIAY\

This ruling (that three Talaaq will apply as mentioned above)
is different from him saying, "'l owe a certain person one
thousand no but rather two thousand™ (as this is Jumla
Khabariya, wherein retraction of the first statement and
correcting it with 'd¢'is permissible) such that according to us
(Hanafi scholars) three thousand will not we Waajib on
him. Imaam Zufar is of the opinion that three thousand
will be Waajib. The reason for this (our proof) is that the
actual purpose of ‘3" is correction of the error (the
statement prior to it) by replacing it with the second
(statement after ‘&) and (complete) retraction of the first is
not possible (as he cannot retract his admission of debt) so the
second will be put into effect while keeping the first
(admission of debt) intact, and this is possible by making

Correcting the previous statement using ‘U is only possible when the sentence is Jumla
Khabariya (a sentence which has the possibility of being false) and not in Jumla Insha'iyah (a

sentence which cannot be false).



Usool Shaashi

another thousand Waajib upon the first thousand. This
ruling is opposed to his saying, *"You are divorced once, no,
but rather twice" because that is Insha‘iyah and the
example above is Khabariya and an error can be corrected
in Khabariya and not Insha'iyah, so correcting the word by
retracting the error is possible in Igraar (admission) and
not in Talaaq (as it is Insha'iyah) such that if the Talaaq was
issued in a manner of Ikhbaar (informing) by saying, "I
gave you one Talaaq yesterday, no but rather two', then
two will apply in the manner mentioned above (that 'Jwill
correct the previous statement of one Talaaq being issued and
replace it with the second that two was issued, as it is Jumla
Khabariya).

' is for clarification
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'8 is for clarification after negation (when something is
negated then a doubt might arise as to whether certain aspects
have been negated as well thus "¢ will establish that it has
not been negated). Thus it will affirm what comes after it
(that it is has not been negated). As far as the negation before
it (before ') is concerned, it will still apply by it (whatever
has been negated before the ‘0" will still be negated).

Preconditions for it to serve the purpose of
clarification
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Conjunction with "¢S (such that it clarifies the level of
negation by excluding what comes after it from being negated)
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only applies when the speech is concurrence *(there is no
pause between the first and second statement). If the speech is
in concurrence then the negation will be attached to the
affirmation that comes after it (whereby whatever comes
after '8 will not be negated) and if not (if the speech is not in
concurrence) then it will be a new sentence (and will have no
relation to the negation before it).

Example One
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An example of this(where '¢<' is said in concurrence) is what

was mentioned by Imaam Muhammed [ in "Al-Jaamiul
Kabeer', when a person says to another, "I owe a thousand
as debt™ and the other person says ""No (you do not owe the
money as debt)however(you owe the money) because of illegal
seizure ("you illegally seized it from me)" the amount
(thousand) will we incumbent upon him to pay because the
speech (the statement, "however because of illegal seizure")
was said in concurrence after negation clarifying that the
negation was of the manner in which it is owed and not
(negation) of owing the money itself.

YIn order for '¢<I' to act as a conjunction, whereby it clarifies the level of negation by
excluding whatever comes after it from being negated, the speech needs to be in concurrence ,
and in order for speech to be in concurrence two conditions need to be met . These two
conditions are;

1) The speech must be uninterrupted such that there is no pause or break in the speech but
rather the statement after ‘oSt is said consecutively and immediately after the first.

2) What is being excluded from negation after ‘oI must not be the very same aspect which is
being negated before it. The same thing which is being negated first cannot be affirmed
thereafter using 'ost, in this case ‘o8 will not act as a conjunction but will denote a new
sentence having no relation to the negation before it.
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Similarly (another example of '¢<) is if a person says to
another, "I owe you a thousand in lieu of this slave™ and
the other person replies, "No, the slave is yours however
you owe me one thousand (as a debt)".The amount
(thousand) will we incumbent upon him to pay as it is clear
that the negation was of the manner in which it is owed and
not (negation) of owing the money itself.
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If a person(e.g. Ali) has a slave in his possession and says,
"This slave belongs to a certain person (e.g. Zaid)" on
which the other person (Zaid) says, "This slave never
belonged to me however it belongs to so and so (e.g. Amr)"";
if his statement, ("This slave never belonged to me but it
belongs to so and so0")is said in concurrence then the slave
will belong to the other (Amr) because his negation(of the
slave being his) will be attached to the affirmation (of the
slave belonging to Amr). (However) If he delays or pauses
(before saying, "But it belongs to Amr™) then the slave will
belong to the one who admitted it belonged to another (i.e.
Ali) and the statement of the person who it was claimed to
be (Zaid) will be denial of the omission (when he paused
before saying, "but it is Amr's" this will be a new sentence,
separating it from his previous statement of denial, and will be
testimony that it is Amr's and since testimony of one person is
not valid, the slave will still belong to Ali).
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If a female slave marries without the permission of her
master (making the validity of her marriage dependent on his
permission) for Mehr of one hundred Dirhams (which would
belong to the master) and the master says, "I do not permit
the contract (of Nikaah) for one hundred Dirhams however
I permit it for one hundred and fifty Dirhams", the
contract (of Nikaah) will be invalidated because the speech
is not in concurrence (which is a condition for'c<' to act as a
conjunction) since negation of permission and then
affirmation thereafter cannot be concurred (coincide). Thus
his statement ""However | permit it" was said after he (just)
negated the contract. Similarly if he says, "'l do not permit
it however | permit it if you give me fifty more Dirhams
including the hundred™ the contract of Nikaah will be
invalidated as it cannot be regarded as clarification (of
doubt after negation) as its precondition (to act as a
conjunction clarifying the doubt caused by the negation prior
to it) is that it must be in concurrence and it is not in
concurrence here (as the second condition of concurrence has
not been met, namely what is affirmed after '¢</ must not be
what has been negated before it.)

'3I" is to grant choice
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'31" is to include either one of the two mentioned (choices in
the ruling).

Example One

08 i 58 LT 08 A G 55 54 0% 06 3 15
lall 45

Therefore (since '3" will include either one of the two
mentioned choices in the ruling) if a person says (regarding
his slaves), ""This one is free or this one, then this will be
the same as him saying, ""One of them is free' such that he
will have the right to clarify which one of them is free.

Example Two
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If a person says regarding his slave), 'l have appointed this
person or this person to sell this slave™, then either of them
will be his representative (in this sale) and it will be
permissible for either one of them to sell the slave.
(However) If one of them sells the slave and the slave
(eventually) comes back into the ownership of the Muwakkil
(the one who appointed the others as his representatives) then
the other (representative) will not have the right to sell the
slave again (as the Muwakkil granted one of them the right to
sell the slave and when one of them does so, the other will no
longer have the right to sell the slave).

Example Three
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If a person, who has three wives, says, ""This one or this one
is divorced and this one™, then either one of the first two
(which he specifies) will be divorced and the third will be
divorced immediately because it is in conjunction with the
divorced one of the two. The husband will have the right to
clarify which one of them is divorced as in when he says,
""One of you two is divorced and this one* (whereby he will
have to specify which of the first two has been divorced and the
third will be divorced instantly).

Example Four
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Based upon this (ruling of Talaag mentioned above) Imaam

Zufar [] says that if a person says, "'l will not speak to this
person or this person and this person’ it will be the same as
him saying, "I will not speak to one of these two and this
person’ such that he will not break his oath until he speaks
to one of the first two as well as the third. According to us
(the majority of scholars of the Hanafi Madhab) if he speaks
to the first only then his oath will break and if he speaks to
the last two then his oath will only break when he speaks to
them together (as it is the same as him saying "l will not
speak to this person or | will not talk to this person and this
person™).
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Example Five
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If he says, *"Sell this slave or this slave™ then the person will
have the choice to sell any of the two he wishes.

Example six
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If a person adds '3" to Mehr by marrying her with this
(Mehr) or this (Mehr), then according to Imaam Abu
Hanifah [ Mehr Mithal (the Mehr commonly given in the
area) will be used to decide the matter as his statement
includes both of the two mentioned and Mehr Mithal is
what should be Waajib (as when the Mehr is not stipulated or
unclear then Mehr Mithal is Waajib), thus that which is
closest to it will be specified (that amount of the two which is
closest to Mehr Mithal will be specified to be the Mehr).

Rulings derived from the above
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Based upon this (that '3" will include either one of the two
mentioned choices in the ruling) we say that Tashahud is not
Fardh in Salaah because the Hadeeth of Rasulullaah [, 'If
you say this (recite Tashahud)or do this (sit in the final
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Qa'adah) then undoubtedly your Salaah is complete™ has
made completion of Salaah dependent on either one of
them (i.e. Salaah will be complete by either the recitation of
Tashahud or sitting in the final Qa'adah) such that both
(Tashahud and the final Qa'adah) cannot be a requisite
(Fardh at the same time because ‘3" will include only one of the
two in the ruling and not both) and the final Qa'adah is
already unanimously (according to all schools of thought)
Fardh, thus recitation of Tashahud will not be Fardh (as
according to this Hadeeth one of the two is a condition for the
completion of Salaah and it has already been established that
the final Qa'adah is Fardh and a condition for the completion
of Salaah, thus the recitation of Tashahud cannot be).

When "3' is used in negation
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Then (another important rule which one should remember
with regards to the usage of '3V'is) if this word ('3") is used in
negation (used in a sentence where something is being
negated) then it necessitates the negation of both objects
mentioned such that if a person says, "'l will not talk to this
person or this person™, he will break his oath if he talks to
anyone of them (and he will not have the choice to specify
who he will not talk to). (However) When it is used for
affirmation it will apply to both objects with the right to
specify (he may clarify which of the two he is referring to) as

188
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in when he says, "Take this or that™ (one will have the
choice to specify which to take).

The necessity of having choice
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Amongst the necessities of having choice (the right to choose
any of the specified objects) is general permissibility (to
choose any one of them). (As in) The verse,

""The Kaffaarah for this (for breaking a deliberate oath) is to
either feed ten poor persons with food of average quality
with which you feed your families, or to clothe them (the ten
poor persons with clothing that at least covers a major portion
of the body), or to free a (Muslim or non-Muslim) slave™ (in
this verse one is permitted to adopt any of the above as the
method of paying his Kaffaarah and even all three if he is able
and so desires).

'y comes with the meaning of "unless”
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Sometimes '3 comes with the meaning of unless (which is a
meaning of '5a"). (As in) The verse,

You have no choice in the matter unless He forgives them™
(Surah Aal-Imraan: 123)
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in which *3" has the meaning of unless ('s3a"). (Based upon
this) Our scholars say that if a person takes an oath saying,
"I will not enter this house or this house™, '3"" will have the
meaning of ""Unless" (making his oath actually mean, "I will
not enter this house unless | enter this house™) such that if he
first enters the house mentioned first then his oath will
break but if he first enters the house mentioned second
then he will be absolved from his oath (as he fulfilled his vow
by not entering the first house unless he first enters in the
second house).

Example Two
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Another example (of the above, where '3''has the meaning of
unless) is if a person says (to one who owes him money), "I
will not separate from you or you pay my debt (the money
you owe me)" which means, ""Unless you pay my debt (the
money you owe me)"".

' 22" indicates limit
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(‘') indicates limit just as ' If what precedes it (‘")
can be prolonged and what comes after it can be its limit
then ' A" will be used for its literal meaning (to indicate
limit). An example of this (‘"2 indicating the limit)is what
Imaam Muhammed [lhas said when a person says (to his
slave), "My slave is free if 1 do not hit you until a certain
person intercedes™ or "My slave is free if | do not hit you
until you scream' or "My slave is free if 1 do not hit you
until you complain®™ or "My slave is free if | do not hit you
until the night sets in"* then ('.2a") will be sued for its literal
meaning (to indicate limit) because to hit repeatedly can be
prolonged (until the specified limit) and the intercession of a
certain person and others alike it (screaming, complaining,
night setting in) can be limit for hitting, thus if he stops
hitting before the specified limit, his oath will break (and
the slave will be set free).

Example Two
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If a person takes an oath that he will not separate from his
debtor until he pays his debt but then leaves him before the
debt is paid, his oath will break.

If 'Urf opposes the literal meaning of ' =~
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If practising upon the literal meaning (of 'a") is impeded
by some hindrance such as ‘Urf’' (then the meaning of 'Urf'
will be considered), as in taking an oath that he will hit him
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until he dies or until he is killed, this will be taken to imply
a severe hiding based upon ‘Urf* (the common usage of this
term implies a sever hiding thus it will be given preference
over the literal meaning).

If the verb cannot be prolonged
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If what precedes it (‘558" cannot be prolonged and what
comes after it cannot be a limit but the first (what precedes
'sa") has the ability to be a condition (Sharth) and the
second (what comes after '23") has the ability to be the result
(consequence of the condition), then it (what comes after ')
will be the result (consequence of the condition). An example
of this (where the verb which precedes cannot be prolonged
and what comes after cannot be a limit) is what Imaam

Muhammed [J has said that when a person says to another,
"My slave is free, if 1 do not come to you so_that you can
give me breakfast™ after which he goes to him but does not
receive breakfast, then his vow will not break (and the slave
will not be set free). The reason for this is that "breakfast™
cannot be a limit for coming to him but rather serves more
as an incentive for coming to him and (breakfast) has the
ability to be the result (consequence of the condition) because
of which it will be made into the result (consequence of the
condition) having the meaning of '.&" (so that), thus it will
be as if he said, "'If I do not come to you because of which
you will give me breakfast (then my slave is free)" (and since
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the master fulfilled the condition of coming to him for
breakfast, his slave will not be set free, even though the host
did not serve him breakfast).
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If this (making what precedes it condition and what comes
after the result) is not possible because what is last (after
'S ') cannot be the result of what is first (before ' ") then
it (23") will be only for conjunction. An example of this is

what Imaam Muhammed [J has said that if a person says,
"My slave is free if I do not come to you then eat breakfast
with you today™ or he says, "My slave is free if you do not
come to me and eat breakfast with me today" after which
he comes but does not eat breakfast with him on that day,
then his oath will break (and the slave will be set free). The
reason for this is that when he ascribed both actions (of
coming and eating breakfast) to himself, his own action
cannot be a result (consequence of the condition) of his own
action (as the second action is not in his control) then it will
be merely for conjunction, making (fulfilment of) all (both
coming and eating breakfast) a condition to be absolved (of
the oath).
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'<)" denotes the extremity of the limit

Jacad
@J(,S\;j\ J\m\‘;}um.a)}.al\ ua:u‘;}% e.m_:bd\ ey L;\
&0 el AT Y dmay) 36T 46 LELY) ks A )}A\
d;.l.i L\Aua\}“ J\A‘ U\J eiaj\

') denotes the extremity (farthest point) of the limit. At
times it indicates the action is prolonged (until the limit) and
in some instances it indicates that the action terminates (at
the limit).If it indicates that the action is prolonged then the
limit will not be included in the action (whatever has been
ordered will be carried out until the limit and will not include
or surpass that limit) and if it indicates that the action is
terminates (at the limit) then it will be included (whatever
has been ordered will be carried out until the limit and the
limit will include and at times even surpass that limit).

If ') indicates that the action is prolonged
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An example of the first (where it indicates that the action has
been prolonged until the limit) is (if a person says,) "I
purchased this building until this wall** whereby the wall
will not be included in the sale (as ', indicates that the area
which has been purchased extends/stretches/ prolongs until the
wall and will therefore not be included in the sale).

An example of the second (where it indicates that the action
terminates at the limit) is (if a person) purchases something
with the right to cancel the transaction until three days (by
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saying, "l purchase this from you on condition that | have the
right to cancel the transaction until three days" whereby the
third day will be included and on the third day he will still have
the right to cancel, as ' indicates that the right to cancel the
transaction terminates after three days and the right to cancel
will still be valid on the third day).

An example of this is if a person takes an oath, "I will not
talk to a person until a month" whereby the entire month
will be included in the ruling, as it indicates termination
here (it indicates the period in which he will not talk to him
terminates after one month).

Rulings derived from the above
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Based upon this (that at times'." will indicate that the action
terminates at the limit) we say that the elbows and ankles are
included in the order of Ghusal in the verse,

""Wash your faces, your arms up to(and including)the
elbows, pass wet hands over your heads and (wash)your

feet up to(and including)your ankles." (Surah Maa'idah: 6)

The reason for this is that ' here indicates termination
(of the action of washing) because if it does not indicate
termination then washing would extend to the entire arm
(one would have to then wash the entire arm if the limit of
washing had not been specified and in accordance with the
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rule that when ' indicates the termination of an action the
limit will be included in the action, we say the elbow and
ankles are included in the act of washing).

This (because at times'.d' will indicate that the action
terminates at the limit) is why we say the knees are a part of
the 'Aurah’ (private area which is compulsory to conceal)
because 'A" in the Hadeeth of Rasulullaah [, ""The 'Aurah’
of a man is form his navel up to (and including) the knee",
indicates termination (as the ‘Aurah’ would have extended up
to the feet had its limit not been defined, i.e. the point of
termination not indicated) because of which the knee is
included in the ruling (of being part of the 'Aurah’).

'&)" can indicate postponement
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At times '3 will indicate the postponement of the action to
limit indicated (that the action will only apply when that limit
is reached) because of which we say that if a person tells his
wife, "You are divorced up to a month', without any
(specific) intention then the Talaag will not apply
immediately (but will be postponed to the end of the month

and will only apply then) as opposed to Imaam Zufar [ (who
says the Talaaqg will apply immediately and the clause of "up to
a month™ will be futile). The reason for this (our proof) is that
"up to a month™ cannot indicate prolonging the action (of
Talaaq as it is not an act which can continue repeatedly) nor
can it indicate termination (when the act cannot be prolonged
there is no need to indicate its limit) but Talaaq can be
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postponed by affixing it to the occurrence of something (i.e.
it can be made conditional, whereby it only applies on the
occurrence of something), thus this is what it will be said to

imply.
'<&'is for obligation
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' is for obligation (i.e. to make something obligatory) and
in reality it gives the meaning of superiority and elevation.
Based on this (that '*' makes something obligatory while
providing the meaning of superiority) if a person says, ""For a
certain person, upon me is one thousand™ (which is the
equivalent of saying, "For a certain person, one thousand is
obligatory on me"), it will incumbent upon him as a debt
(and not as a trust as 'G' denotes superiority as well
indicating that the other person is superior to him, in that he is
his creditor) as opposed to having said ‘&'~ in my
possession("For a certain person, one thousand is in my
possession™), '(#='- with me("For a certain person, one
thousand is with me") '.L&- towards me ("For a certain
person, one thousand is towards me." Whereby in all three
instances the thousand will be incumbent upon him as a trust
and not as a debt).

Based upon this (that ‘%' adds the meaning of superiority) it
is mentioned in *As-Siyarul Kabeer’ that when the leader of
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the fort says, "Give me sanctuary upon ten of those
residing in the fort™ and we do then ten in addition to him
(the leader) will be given sanctuary and the leader will have
the right to choose which ten will be given sanctuary (so as
to fulfil the dictates of ‘%' granting him superiority over the
other ten). (However) If he were to say, ""Give me sanctuary
and ten others from the fort™ or ""Give me sanctuary then
ten others from the fort™ or ""Give me sanctuary thereafter
ten others from the fort" and we do then it will be the same
(sanctuary will be for ten people in addition to the leader) and
the right to choose (which ten will be given sanctuary) will be
for the one giving sanctuary (the Muslim leader).

At times "<’ will have the meaning of the letter

'(_1'

d\&\&@d&ﬁﬁ\)@;u\@wé&uﬁﬁ}
M}u\ «d‘:{a e\.\ﬂ ;u\@w‘;& u;ﬁ

Sometimes ' will have the meaning of the letter '« as
Majaaz such that if a person says, "'l sell this to you on a
thousand", &' will have the meaning of '<' (it will be the
same as saying, "l sell this to you in lieu of a thousand")
because of proof being present that it is a transaction of
exchange (the words "I sell" indicate this).

At times 'c' will indicate a condition
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At times ' will indicate a condition, (such as in) the
verse,
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""Accept the pledge of allegiance from the Mu'mineen
women and seek forgiveness from ALLAAH on their behalf
when they come to you on condition that they pledge not to

ascribe any partner to ALLAAH." (Surah Maa'idah: 12)

Based on this (that ‘%' sometimes indicates a condition)
Imaam Abu Hanifahllsays that if a woman tells her
husband, "I will give you one thousand on condition you
give me three Talaag'" and he gives her one Talaaqg then the
thousand will not we Waajib (for her to give to her husband)
because ‘A='here indicates a condition, thus the issuing
three Talaaq will be necessary for the money to be Waajib.

'S indicates containment
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The word '.# is used for Tharf (to indicate that the item
before it is contained within the item after it). Based upon this
principle (that 'S4 is used for Tharf) our scholars (of the
Hanafi Madhab) that if a person says, "I (illegally) seized
cloth in a scarf' or "I (illegally) seized dates in a basket"
then all will be Waajib (it will be Waajib to return the cloth
along with the scarf it was taken in and the dates along with
the basket it was taken in).
199
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' is also used to denote place or time
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Then ' is (also) used to denote time (that the verb occurred
in a specific time) and place (that the verb occurred in a
specific place). If it is used to denote time such that if a
person says, "You are divorced in tomorrow' then
according to Imaam Abu Yusuf [1 and Imaam Muhammed
[the ruling(of when Talaaq will occur) will be the same if "
is mentioned or if it is omitted such that if he says, "You
are divorced in tomorrow" it will be the same as saying,
"You are divorced tomorrow", whereby the Talaaqg, in
both instances, will apply at first dawn (the next day). (On
the other hand) Imaam Abu Hanifah [lis of the opinion that
if " is omitted (by saying, "You are divorced tomorrow")
then the Talaaqg will apply at first dawn (as this indicates the
onset of the next day) and if '.#" is mentioned then it would
imply that the Talaag will apply in a unspecified time
tomorrow and if he has no intention for a specific time then
(only) will the Talaaqg apply at first dawn as there is nothing
else to dispute it (as when he does not have an intention of a
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specific time there is nothing to imply that the Talaaq was
meant to apply on another time) and if he has the intention of
the evening (of tomorrow) then his intention will be correct
(and the Talaaq will only apply on the intended time).

An example of this (how the ruling differs when 'S4 is
mentioned and omitted) is when a man says (to his wife), "If
you fast a month then you are divorced™, whereby the
Talaaq will only apply if she fasts for a (complete) month as
opposed to if he says, *'If you fast in the month then you are
divorced”, whereby the Talaaq will apply if one fasts for
even a brief period in the month.

When '¥' denotes place
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If it is used to denote place, for example when a person says
(to his wife), "You are divorced in the house™ or "You are
divorced in Makkah™ then the Talaaq will apply
unrestrictedly in any place (where it was issued even if not in
the house or Makkah). In consideration that '’ comes for
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Tharf (to indicate that the verb before is occurring within the
time or place specified after it) we say that if person takes an
oath to do something and ascribes it to a time or place (that
he will do it in a certain time or in a certain place) then if the
action is such that it can be accomplished by the doer
himself (and the presence of another is not required for it to be
executed, known as 'F'il Laazim') then it is incumbent for the
doer to be present in that time or place. If the action is such
that it is executed on another (whereby the presence of
another is required for it to be executed, known as 'F'il
Muta'ddie") then it is incumbent for the one on whom the
action will be done (Maf'ool) to be present in that time or
place. The reason for this is that an action materialises
when its effects become apparent and (in 'Fil Muta'die) its
effects will become apparent on another (thus the presence
of the other will be required in that time or place in order for
the action to materialise).

(An example of "F'il Laazim' is what) Imaam Muhammed(
has said in 'Al-Jaami‘ul Kabeer' that if a person says, "If |
swear you in the Masjid then you are like this (divorced,
free, etc)"and he then swears such that the one who swore
(the doer) is in the Masjid and the one who was sworn at
(Maf'ool) was out of the Masjid, his oath will break (and the
Talaaq, freedom, etc will be in effect as swearing is an action
which can be accomplished by the doer himself ('F'il Laazim®)
and requires the doer to be present in the Masjid when the
action occurs) and if the one who swore (the doer) was
outside the Masjid and the one who was sworn at (Maf'ool)
was inside the Masjid then his oath will not break (because
'F'il Laazim' requires the doer to be present in the time or
place when the action was carried out and since the doer was
outside the Masjid when swearing his oath will not break).
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(An example of 'F'il Muta'ddie’ whereby the action was
ascribed to a place is) If a person says, "If I hit you in the
Masjid then you are like this (divorced, free, etc)"or (he
says) "'If I wound you in the Masjid then you are like this
(divorced, free, etc)" then it would be necessary for the one
who was struck or wounded to be in the Masjid (when the
action of hitting or wounding is carried out for the oath to
break) and it is not necessary for the one who hit or the one
who wounded him (the doer) to be in the Masjid (at the time
when the action was carried out)®.

(An example of 'F'il Muta'ddie’ whereby the action was
ascribed to a place is) If a person says, "If 1 kill you in a
Thursday then this will happen (my slave will be free, etc)"
and he then attacks him the day before (Wednesday) but
dies on Thursday, then his oath will break (as 'F'il
Muta'ddie’ requires that the one on whom the action is done
must be present in the place or time when the action is carried
out, and when the victim died on Thursday, it is established
that he was killed on Thursday) and if he is attacks him on
Thursday but he dies on Friday, then his oath will not
break (because when the victim died on Friday, it is
established that he was killed on Friday).

'2' sometimes indicates a condition
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! The scenarios and rulings of the above are as follows;

1) If the one who was hit or wounded was inside the Masjid when the act of hitting or
wounding occurred and the doer, i.e. the one who did the hitting or wounding, was out of the
masjid, then his oath will break.

2) If the one who was hit or wounded was outside the Masjid when the act of hitting or
wounding occurred and the doer, i.e. the one who did the hitting or wounding, was inside the

masjid, then his oath will not break.
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If ' is attached to an action it will indicate that it (what
follows) is a condition (for the ruling to apply). Imaam

Muhammed [] says that if a person says (to his wife), "You
are divorced in your entrance to the house' then this has
the meaning of a condition (it is the same as saying, "You are
Divorced if you enter the house") and the Talaaq will not
apply before entrance into the house.

If a person says (to his wife), ""You are divorced in your
menstruation™ (which is the same as saying, "You are
divorced if you menstruate™) then the Talaaq will apply
immediately if she is already menstruating and if she is not
menstruating (at that time) then it will apply when her (next
period of) menstruation begins.

It is mentioned in 'Al-Jaami’ul Kabeer' it is mentioned that
if a person says (to his wife), ""You are divorced in the
coming of day" (which is the same as saying, "You are
divorced if the day comes") then the Talaaq will not apply
until the coming of dawn (as this will establish the coming of
day). If he said, ""You are divorced in the passing of a day"’
(which is the same as saying, "You are divorced if a day
passes"), if this is said at night, then the Talaaqg will apply
at sunset the next day because of the condition being met
(the passing of the day has been established). If this ("You are
divorced in the passing of a day™) was said during the day,
then the Talaaqg will apply at the same time the next day (as
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this will establish that a day, which is twenty-four hours, has
passed).

It is mentioned in 'Ziyaadaat® that if a person says (to his
wife),""You are divorced in the Will of ALLAAH" or ""You
are divorced in the Wish of ALLAAH" then this will have
the meaning of a condition (it will be the same as saying,
"You are divorced if ALLAAH wills" or "You are divorced if
ALLAAH wishes™) such that the Talaaq will not apply (at
all).

The letter '<-' is for correlation
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The letter '<" is for correlation (to link or associate that on
which it is attached with something else). This is why it
usually accompanies (is attached to) the price (in a sales
transaction, known as the 'Thaman'). This(the reason why "</
will be attached to the price) is because the item on sale
(Mabee'a) is the primary entity in a transaction and the
price (Thaman) is merely a condition (for exchange) in the
transaction because(the reason why the Mabee'a is the
primary entity is because) if the item on sale is lost (or
destroyed) the transaction will have to be cancelled as
opposed to when the price is lost (whereby another may be
given in its place, thus establishing that the Mabee'a is the
primary entity). Once this has been established we say the
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secondary object (Thaman) will be attached to the primary
object (the letter "</ will be attached to the Thaman) and not
that the primary object will be attached to the secondary.
Thus if the letter '<'is attached to an item in a sales
transaction this will prove that it is the secondary object
which is attaché to the primary, making it the price
(Thaman) and not the item on sale (Mabee'a).

Rulings derived from the above
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Based upon this (that the letter "</ will be attached to the
Thaman) we say that when a person says, "'l sell this slave to
you for a Kur (a specified measurement) of wheat and
describes it (clarifies the quality, type, and class of wheat), the
slave will be the item on sale (primary object of the
transaction, i.e. Mabee'a) and the wheat will be the price
(secondary object of the transaction, i.e. Thaman), thus it will
be permissible to change it (the wheat) with another before
the other party takes possession of it. If he were to have
said, "'l sell this Kur of wheat to you (while mentioning the
quality, type, and class of wheat) for this slave™ then the
slave would be the price (Thaman) and the wheat the item
on sale (Mabee'a), making the transaction that of Salam,
which is only permissible on credit.
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Our Ulama (of the Hanafi Madhab) says that if a person tells
his slave, "If you inform me of the arrival of a certain
person, then you are free™ this will refer to true
information because informing has been correlated (linked
of associated)
with the arrival (of that person make it the same as saying,
"If you inform me when that person arrives, then you are
free™), thus if he gives him false information (of the arrival)
he will not be set free.

If he were to have said, "If you inform me that a certain
person has arrived then you are free'* (without the letter ‘<),
then this will permit any information such that if he gives
him false information (of the person's arrival), he will be set
free (as he was only asked to be informed and did not attach it
to the arrival of that person).

If a person tells his wife, "If you leave this house except
with my permission then you are divorced”, then
permission will be required each time she leaves the house
because the exception to leaving has been attached to
permission (meaning that the only time she is allowed to leave
the house is if she has his permission) such that if she leaves
the house the second time without his permission she will
be divorced.

If he were to have said, "'If you leave this house except if |
have permitted you then you are divorced" (without the
letter '<J) then permission will only be required once such
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that if she leaves the second time without permission she
will not be divorced.

It is mentioned in 'Ziyaadaat® that if a person says (to his
wife), "You are divorced with the will of ALLAAH" or
"You are divorced with the wish of ALLAAH" or ""You are
divorced with the order of ALLAAH" then the Talaaq will
not apply (as the Talaag has been correlate to the will, wish
and order of ALLAAH and since the will, wish and order of
ALLAAH in this regard cannot be ascertained, the Talaaq will

not apply)

Lesson on the methods of clarification
u\.\.ﬂ\ IS ! :,_’J da.aﬁ
uh.ajc)muhaj?muujc})muu &\}-’\WLA‘;UM\

Jaxi Gy cale Gy JA (S 530504

The methods of clarification (the manner in which the
implication and purport of the speaker is clarified) are seven

types;

1) 'Bayaanut Taqgreer’

2) 'Bayaanut Tafseer’
3)'Bayaanut Taghyeer"
4)'Bayaanudh Dharoorah’
5)'Bayaanul Haal'

6) '‘Bayaanul Athaf'

7) '‘Bayaanut Tabdeel
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'Bayaanut Taqreer'
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As for the first (‘Bayaanut Tagreer'), when the meaning of a
word is clear but has the possibility of referring to another
meaning besides the literal meaning it (‘Bayaanut Tagreer")
will clarify that the literal meaning is implied, thus
establishing the implication of the clear meaning. An
example of this (‘Bayaanut Taqgreer') is when a person says,
"l owe a certain person a Kafeez (unit of measurement) of
wheat; the Kafeez of this town™ or "I owe a person one
thousand from the currency of this town'. This (clarifying
the Kafeez and the currency of a that particular town is
implied) will be '‘Bayaanut Tagreer' because if it were not
mentioned then the Kafeez and currency of that town
would be considered with the possibility of another being
implied and when it was clarified (by the speaker himself)
then it is established (that the Kafeez and currency of that
town is implied).

Similarly (another example of 'Bayaanut Tagreer’) is if a
person says, ""A thousand belonging to a certain person is
in my possession as _trust™ because if he were to only say,
"A thousand belonging to a certain person is in my
possession™ then it could imply that it is with him as a trust
or through some other means (he owes him the money as a
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debt, or he illegally seized the money from him, etc) and by
saying, "as trust™ the implication of the apparent meaning
is established.

'Bayaanut Tafseer’
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As for 'Bayaanut Tafseer’, it is when the implication of a
word which is unclear is clarified. An example of this
(‘Bayaanut Tafseer") is when a person says, "'l owe a certain
person something” after which he clarifies what that
something is; (for example)_a cloth, or he says, "I owe a
certain person ten dirhams and something additional®
after which he clarifies what that additional item is (e.g. a
slave, etc) or he says, "I owe a certain person Dirhams™
after which he clarifies that he owes ten dirhams.

The ruling of 'Bayaanut Taqreer' and 'Bayaanut
Tafseer'
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The ruling of these two types of clarification (‘Bayaanut
Tagreer' and 'Bayaanut Tafseer") is that they are valid (it will

be considered as clarification of the ambiguity) whether made
immediately after the initial statement or after an interval.
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'Bayaanut Taghyeer"
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As for 'Bayaanut Taghyeer’, it is when clarification
changes the implication of the (initial) speech. This is
possible in two ways; making the previous statement
conditional (that the initial speech will only apply if the
aforementioned condition is fulfilled) or exclusion (if part of
the initial amount or constituents are excluded thereafter). The
Fugahaa have differed with regards to both (when the
change is caused by making the statement conditional or by
exclusion). Our scholars (of the Hanafi Madhab) say that a
conditional statement will only apply when the condition is
fulfilled and not before it and Imaam Shaafie [1 says the
conditional statement applies immediately except that that
the condition will prevent it from taking effect (until the
condition is fulfilled).

The outcome of this difference of opinion
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The outcome of this difference of opinion becomes
apparent in the example when a person tells an unrelated
woman (a woman to whom he is not married), "If | marry
you, then you are divorced™ or he says to the slave
belonging to another, "If 1 become your master, then you
are free". According to Imaam Shaafie [J the condition of
these statements are baseless (and the statement will be
meaningless) because the ruling of making something
conditional is that the initial speech ("You are divorced" and
"You are free™) must be able to be the Illat (principle cause
for the ruling of Talaag and freedom to apply) and both
Talaaq and freedom (the statements "You are divorced” and
"You are free") cannot be an lllat (principle cause for the
ruling of Talaaq and freedom to apply) here as they have not
been attributed to individuals upon whom it can apply (as
she is not in his wedlock nor the slave in his ownership), thus
the requirements for making something conditional are
absent and making the statement conditional is incorrect.

According to us (Hanafi scholars) making the statement
conditional is correct such that if he marries her the Talaaq
will apply (or if he purchases the slave he will be set free)
because his statement ("You are divorced" or "You are free™)
only becomes an lllat (principle cause for the ruling of Talaaq
and freedom to apply) when the condition is fulfilled and
ownership (being in his wedlock and in his ownership) is
present at the time when the condition is fulfilled (thus the
Talaag and freedom will apply), thus making the statement
conditional is correct.

Due to this meaning (that a conditional statement will only
apply when the condition is fulfilled) we say that the
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requirement for making a statement conditional when one
does not have ownership is that the condition (which will
cause the ruling to apply) must be gaining ownership (the
condition for the Talaaq to apply can only made to be gaining
ownership by saying, "If you become my wife, then you are
divorced™) or that which leads to ownership ("If I marry you,
then you are divorced”, as marriage is what leads to
"ownership”) such that if a person says to an unrelated
woman, "If you enter this house then you are divorced",
then marries her and the condition fulfilled thereafter (i.e.
she enters the house after they are married), the Talaaq will
not apply (as the condition for the Talaaq to apply was not
gaining ownership or what leads to ownership, which is a
requirement for the validity of such conditional statements).
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Similarly having the means to marry a free woman
prevents the permissibility of marrying a female slave,
according to Imaam Shaafie, because the Quraan (in the
verse, "Those of you who do not have the means to marry free
Mu'min women, then (they should marry) one of your Mu'min
slave girls™) has made permissibility of marrying a free
woman conditional on not having the means to marry a
free woman, thus when one has the ability (it would mean
that) the condition is not present and when the condition is
not present the ruling (of permissibility to marry a female
slave) will not apply, thus it will not be permissible (to
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marry a female slave when one has the means to marry a free
woman).

Similarly Imaam Shaafie says there is no maintenance for a
woman who has received Talaaq Baa'inah except if she is
expecting (pregnant) because the Quraan has made the
incumbency of maintenance (on the husband) conditional on
pregnancy in the verse "If they (your wives) are expecting,
then (you are obliged to) provide for them (maintain and
house them) until they deliver”, thus when she is not
pregnant (it would mean that) the condition is not present
and when the condition is not present the ruling (of
maintenance being Waajib) will not apply, according to
Imaam Shaafie.

According to us (scholars of the Hanafi Madhab) when the
condition not being present does not prevent the ruling
from applying, it is permissible to establish the ruling from
other proof, thus marriage to a female slave (despite having
the ability to marry a free woman) and maintenance will be
compulsory because of the general nature of the verses.

When the ruling is affixed to adjective
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Also from this category is when a ruling is affixed to an
adjective (the ruling is mentioned with an adjective describing
the one on whom the ruling will apply) which is the same as
making the ruling conditional on that characteristic
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according to Imaam Shaafie (according to Imaam Shaafie the
ruling will only apply if that quality is present. Ahnaaf say that
the quality being absent will not prevent the ruling from
applying as it is possible for the ruling to be established by
other proof). Based upon this Imaam Shaafie says that
marriage to a female slave from the Ahlul-Kitaab (a
Christian or Jewish female slave) is not permissible because
the Quraan has applied the ruling to a Muslim female slave
in the verse "Then (they should marry) one of your
Mu'min slave girls" thus the ruling will be restricted to a
Muslim female slave only and the ruling (of permissibility to
marry a female slave) will not apply when the characteristic
(of being a female slave) is not present, therefore marriage
to a female slave from the Ahlul-Kitaab is impermissible
(and according to us it is permissible as the absence of the
quality will not prevent the ruling from applying as it can be
established by other proof; namely verse) .

The second method of Taghyeer; Exception
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The second manner in which 'Bayaanut Taghyeer' is
possible is exception (‘Istithnaa’). Our scholars (of the Hanafi
Madhab) are of the opinion that exception means discussing
what is left after the exception as if he only spoke about
what was not excluded (it is as if the excluded items were
never mentioned in the first place and only what remains was
discussed from the beginning). According to Imaam Shaafie
[ the initial speech (before the exclusion) results in all (the
entire amount or all the items mentioned prior to the
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exception) becoming Waajib except that the exclusion
prevents the action from being carried out on it (the initial
items were all Waajib at first but the exclusion later prevented
the action from being carried out on them), in the same
manner as the condition not being fulfilled when a
statement is made conditional (according to Imaam Shaafie
the conditional statement applies immediately except that that
the condition will prevent it from taking effect).

An example of '‘Bayaanut Taghyeer' by way of
exception
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An example of this (which illustrates the outcome of this
difference of opinion) is the Hadeeth of Rasulullaah (], "Do
not sell one (type of) food in exchange for another (type of)
food except in equal quantities’. According to Imaam
Shaafie [J the initial speech becomes the principle cause for
the impermissibility of selling (any type of) food in exchange
for another (type of) food in whichever manner (it prohibits
the sale of food in exchange for food whether it be in equal
quantities or different) and the sale of it in equal quantities is
then excluded from it (the prohibition) but the remainder
(i.e. sale of food for food in other manners) still falls under
the prohibition. The result of this is that the sale of one
handful of (a type of) food for two handfuls of (a type of)
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food is prohibited according to Imaam Shaafie [] (by the
Hadeeth mentioned above). (However) According to us the
sale of a handful of food (for two handfuls of food) is not
included in this Hadeeth because the prohibition is
restricted to that instance wherein a person is able to
establish equality (between the two items), so that it will not
be ordering a person to perform that which he is incapable
of performing, thus those items in which equality cannot be
established will be excluded from the implication of this
Hadeeth.

Another form of 'Bayaanut Taghyeer'
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Also of the types of '‘Bayaanut Taghyeer' is when a person
says, ""Upon me for a certain person is one thousand, as
trust™ as the statement ""Upon me' makes it Waajib (as
debt) and the statement ""as trust' changes it (from a debt)
to safekeeping (trust). (Another example is) The statements
"You have given me one thousand but | have not collected
it" or ""You have given me one thousand for Salam (a credit
transaction) but | have not collected it yet" are both
examples of ‘'Bayaanut Taghyeer'. Similarly (another
example of 'Bayaanut Taghyeer") is if a person says, "'l owe a
certain person one thousand, counterfeit."

The ruling of 'Bayaanut Taghyeer’
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The ruling of Bayaanut Taghyeer is that it is valid (it will be
considered as clarification of the ambiguity) when made
immediately (after the initial statement) a not after an
interval.

Then after these examples (mentioned previously) of
‘Bayaanut Taghyeer' there are some examples regarding
which Ulama have differed as to whether they fall under
‘Bayaanut Taghyeer', which is correct if mentioned
immediately or of '‘Bayaanut Tabdeel’ which is not correct
(whether immediate or after an interval). A few of them will
be discussed in ‘Bayaanut Tabdeel’.

'‘Bayaanudh Dharoorah'
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As far as 'Bayaanudh Dharoorah' is concerned (‘Bayaanudh
Dharoorah' is clarification from the obvious conclusion one
can deduce from a statement), an example of this is the verse,
"If he (or she) does not have any children and his parents
are his only heirs, then the mother gets a third™, which
(first) mentions that the parents will share the estate
between them and then mentions that the mother (of the
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deceased) will get a third and in so doing indicates the share
of the father (of the deceased to be the remainder as this is the
unmistakable conclusion one can deduce from the above,
known as '‘Bayaanudh Dharoorah'). Based upon this (that if
the share of one party is stated then the obvious conclusion will
be that the remainder will belong to the other partner) we say
that if the share of one of the partners in Mudharabah (a
partnership wherein one partner provides the capital and the
other provides the labour) is stated and the share of the
partner providing the capital is not stated then the
partnership will be correct (as the obvious conclusion is that
the remaining share will belong to him). Similarly if the share
of the partner providing the capital is stated but the share
of the other partner is not (the partnership will be correct
and the obvious conclusion will be that the remaining share
belongs to him). Based upon this (same ruling mentioned
above for Mudharabah) is the ruling of Muzaara'ah (a
partnership in farming whereby one person provides the land
and the other the labour, whereby if the share of only one
person is mentioned the partnership will be correct and
obvious conclusion will be that the remainder will belong to
other partner). Similarly if a person makes a bequest of a
thousand for two people and then only states the share of
one of them it will also clarify the share of the other (by
means of '‘Bayaanudh Dharoorah).
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If a person gives Talaaq to one of his two wives (without
specifying by saying, "l divorced one of my wives") and

thereafter he indulges in sexual relations with one of them
this will clarify that the Talaaq was for the other (and not
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for the wife with whom he indulged in sexual relations) as
opposed to indulging in sexual relations (with one of his
slaves) in unspecified freedom (when he sets one of them free
without specifying by saying, "I set one of you free" and then
indulges in sexual relations with one of them then this will not
clarify that other is free) according to Imaam Abu Hanifah
1 because permissibility of sexual relations in slaves is
permissible in two ways (by ownership; sexual relations is
permissible with a female slave because of one having
ownership of her, and by Nikaah; sexual relations is
permissible because of her being in his wedlock), thus
ownership cannot be established by the permissibility of
sexual relations (we cannot deduce that sexual relations with
her proves that he owns her, thus clarifying that the other is
free, because it is possible that she could have been set free
and sexual relations is permissible with her because she is in
his wedlock).
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'Bayaanul Haal'
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As far as 'Bayaanul Haal' is concerned (‘Bayaanul Haal' is
clarification which is attained by the condition or state of the
speaker), for example if Rasulullaah [1 saw a specific action
(being carried out in his presence) and he did not prohibit it
then Rasulullaah's [ silence is the same as Rasulullaah [
clarifying its permissibility. (Based on this that principle that
silence when speech is required is equivalent to speech we
say)If the Shafee'a (the person who has the first right of
purchase) learns of the sale (of the house or land in which he
has the first right to purchase) and he remains silent then
this (silence) is the same as him clarifying that he approves
of the transaction (to the other person and waves his right to
purchase it). (Another example of silence being equivalent to
speech is) If a mature girl learns that her Shar'ie
representative (Walie, such as her father) arranged her
Nikaah (to a certain person) and she remains silent, not
refusing, then this will be the same as her announcing her
satisfaction and consenting (to the marriage). (In the same
manner as the examples above) If the master sees his slave
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buying and selling in the marketplace and remains silent
then this will be the same as granting him permission to
trade. (In the same manner as the examples above) If the
defendant refuses to take an oath (in refutation of the
allegation against him) then his denial (of taking the oath, or
in other words silence) will be the same as clarifying his
satisfaction (with the amount or charge against him) but
according to Imaam Abu Yusuf [J and Imaam Muhammed
[ it will the same as a confession and according to Imaam
Abu Hanifah [0 it will be (Waajib upon him) as an act of
generosity. The summary of the above is that silence when
speech is required is the same as the same as speech (and
clarification). Based upon this (principle that silence when
speech is required is equivalent to speech) we say that Ijmaa
(consensus) is established by the clarification of some and
the silence of the few.

'Bayaanul Athaf
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As far as 'Bayaanul Athaf* (whereby the ambiguity caused by
the abbreviation of speech, is clarified by a conjunction; i.e. a
word or sentence attached to it) is concerned it is like when a
measurement or weight is affixed to a vague sentence
making that (affixed measurement or weight) clarification of
the vagueness. An example of this is if a person says, 'l owe
a certain person one hundred and a dirham™ or he says, "I
owe a certain person one hundred and a Kafeez of wheat",
whereby the conjunction ("and one dirham" or "and one
Kafeez of wheat") clarifies that they are all of that class (that
he owes 101 dirhams and 101 Kafeez of wheat). Similarly
when a person says, "'l owe a certain person one hundred
and three cloths™ or "'l owe a certain person one hundred
and three dirhams™ or "I owe a certain person one
hundred and three slaves™ it (the conjunction "and three
cloths”, "and three dirhams™ and "and three slaves") clarifies
that the entire amount is of that class (it clarifies that the one
hundred mentioned initially in the statement also refers to
cloth, dirhams or slaves respectively) the same as saying , "I
owe a certain person twenty-one dirhams™. This ruling
does not apply* to when a person says, "'l owe a certain

! This form of clarification is only applies when the affixed sentence is an item which is
classified as 'Makeeli' or 'Mowzooni'. Makeeli refers to items such as wheat, etc which were
sold using her measuring utensil. Mowzooni refers to gold and silver which is sold in weight.
If the item is not 'Makeeli' or ‘Mowzooni' then it must be preceded by a numerical figure, such
as in the example, "'l owe a certain person one hundred and three cloth".



Usool Shaashi

person one hundred and cloth™ or "I owe a certain person
one hundred and a sheep™ such that this will not clarify
what the one hundred is. This (to affix something to a vague
sentence) is only when something is affixed to that which
can be a debt on him such as items which are measured by

a measuring utensil or weight. Imaam Abu Yusuf [
(disagrees with the rule mentioned above and) says that it will
act as clarification in ""One hundred and a sheep™ and "'one
hundred and a cloth™ as well (despite it not being ‘Makeeli’
or Mowzooni') based upon this principle (that the ambiguity
caused by the abbreviation of speech can be clarified by a
conjunction).

'Bayaanut Tabdeel’
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As far as 'Bayaanut Tabdeel' is concerned, it is (actually)
Abrogation (Naskh, where the previous law or declaration is
cancelled and replaced by another), which is only permissible
for ALLAAH Ta'ala to do and not man.

Exception of all is impermissible
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Based upon this (that abrogation is only permissible for
ALLAAH) exception of all from the stipulated amount is not
valid (for example a person says, "I owe him ten dirhams
except ten”, whereby he excluded the entire amount which he
confessed to) because this is abrogation of the ruling. It is
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not permissible to retract (and thereby abrogate) one's
confession, Talaaq, setting free as this (retraction) i
Abrogation and it is not permissible for man to abrogate.

Rulings derived from the above

JJU\S&J}Q@dlﬂjc-‘*d‘uu}‘uéﬁd‘éﬁu)dﬁﬁﬁj
MAJML;\\LQJJM\L)\J}Y}A}AML&MM\UM
wwd‘&uﬂduﬁj@a)u‘}@dﬂéwm
dmeouaulsL@J}\\Jm)ubw\ebwu@u\
uA.\SSLJJ“)S‘L)A.\S‘eJ‘)L\‘)\‘)SY\UY(SJL’; \MJM@\L&:
Sl s S ) Al i) 8 Al 1Y)l Y e

Ly

If a person says, "'l owe a certain person one thousand as
debt™ or (he says) "'l owe a certain person one thousand as
price of this item (which is purchased)™ and thereafter he
says, '‘counterfeit (i.e. one thousand counterfeit)’" then

according to Imaam Abu Yusuf [J and Imaam Muhammed
[ this is '‘Bayaanut Taghyeer' and only correct if mentioned
immediately (without an interval) and according to Imaam
Abu Hanifah [1 this is ‘Bayaanut Tabdeel’ and is not correct
even if mentioned immediately (as abrogation of a
confession is impermissible).

If a person says, "'l owe a certain person one thousand as
the price for this slave which I purchased but did not take
possession of*" and there is no sign of the slave, then this
will be 'Bayaanut Tabdeel’(and is impermissible resulting in
the thousand still being incumbent upon him) according to
Imaam Abu Hanifah [] (as opposed to Imaam Abu Yusuf and
Imaam Muhammed who regard this as 'Bayaanut Taghyeer")
because confessing to owing the money (as price of the slave)
is confessing to having possession at the time the purchased
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item was lost (as the price can only be
Waajib if he had taken possession) and if
it had been lost before taking possession
(while still in the possession of the seller)
then the price would not have been
Waajib (upon him, thus his statement,
"but did not take possession of it" is in actual fact an attempt to
abrogate the incumbency of the thousand he confessed to
owing previously, which is impermissible to do).

Sunnat
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The section concerns the Sunnat (Ahaadeeth) of Rasulullaah
11, which are more than the grains of sand and stones.

The types of Ahaadeeth
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The Hadeeth of Rasulullaah [ is the same as the Quraan in
that it is compulsory to believe in it (that it is the true) and
act upon it, as whoever has obeyed Rasulullaah [ has in
actual fact obeyed ALLAAH. The same sections of Khaas,
Aam, Mushtarak, and Mujmal, which were discussed in the
section regarding the Quraan apply to Hadeeth as well. The
only difference (between the Quraan and Sunnat) is doubt
with regards to Hadeeth as to whether it is proven from
Rasulullaah [ and links up to him. Due to this (that there is
doubt as to whether a Hadeeth is proven to be the words of
Rasulullaah [ or not) Hadeeth has been divided into three
categories;

The first category is that which has been authentically
proven to be said by Rasulullaah 0 without any doubt (as to
its authenticity), which is called Mutawaatir.

The second category is that in which there is a slight
amount of uncertainty, which is called Mashoor.
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The third category is that which contains the possibility
and doubt (of not being the words of Rasulullaah (1), which is
called Khabar Wahid.

Khabar Mutawaatir
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Mutawaatir is that Hadeeth which has been narrated in
every generation by such a large group of (reliable) people
that it is logically impossible for all of them to be
unanimous on a lie, due to their numbers and reaches one
in this very manner. An example of Hadeeth Mutawaatir is
the narration of the Quraan, the number of Ragaats of
Salaah and amounts for Zakaat.

Khabar Mashoor
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A Mashoor Hadeeth is that Hadeeth which was Khabar
Wahid in the beginning (in the initial chain of narration, of
the Sahabah, it was only reported by one or two individuals)
but in the second (the age of the Taabi'een) and third
generations (the Taba-Taabi'een) it became more well-
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known (and was then narrated by a large number of people)
and then accepted by the Ummat becoming like
Mutawaatir (in the second and third generations) and
reaching one in this manner (that from the second or third
generation onwards it continued to be narrated by a large
number of people as in Mutawaatir). An example of Mashoor
is the Hadeeth regarding Masah on leather socks and (the
punishment of) pelting the adulterer in the chapter of Zinaa
(fornication). (The ruling of Khabar Mutawaatir and Khabar
Mashoor is that) the authenticity (and veracity) of
Mutawaatir is unquestionable such that rejection of it is
Kufr (and renders one out of the fold of Islaam) and one can
have confidence in Mashoor (which is slightly weaker than
that of Mutawaatir, which is unquestionable) and rejection of
it is Bid'ah (innovation). There is no difference of opinion
amongst the Ulama that it is compulsory to practice on
them both (Mutawaatir and Mashoor) but there is a
difference of opinion regarding Khabar Wahid.

Khabar Wahid
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We say that Khabar Wahid is that Hadeeth which one
individual has reported from another individual or an
individual from a group or a group from an individual.
Their numbers are of no consequence (many people
narrating it does not matter) when their numbers do not
reach that of Mashoor. It is Waajib to practice upon it in
Ahkaam on condition that the narrators are Muslim, pious,
have strong memory, of sound intellect and these
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requirements are found in all the narrators from
Rasulullaah [J (to the time it reached us).

Conditions of narrators
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Then the narrators in the first generation (of Sahabah) are
of two types. The first type are those narrators who were
well-known for their knowledge and their ability to extract
religious rulings such as the four Khulafaa (Hadhrat Abu
Bakr ., Hadhrat Umar .., Hadhrat Uthmaan ., Hadhrat Ali ),
Hadhrat Abdullaah bin Mas'ood .., Hadhrat Abdullaah bin
Abbaas ., Hadhrat Abdullaah bin Umar ., Hadhrat Zaid
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bin Thaabit ., Hadhrat Muaadh bin Jabal . and other
Sahabah like them, may ALLAAH be pleased with them.
Thus if the narrations of these Sahabah reach you with an
authentic chain then practicing upon these narrations will
be better than practicing on Qiyaas (we will disregard
Qiyaas and practice upon these narrations).

Based on this (that if the narrations of these Sahabah are
authentically proven, Qiyaas will be disregarded for it) Imaam
Muhammed [ has narrated the Hadeeth of the villager who
an ailment in his eyes’ in the law regarding laughing(aloud)
in Salaah and disregarded Qiyaas for it (saying that Wudhu
breaks if one laughs aloud in Salaah).

Imaam Muhammed [1 also narrated the Hadeeth of
deferring women?(to place them at the back in the last row) in
the law of a man and woman reading Salaah next to each
other and disregarded Qiyaas for it (saying the Salaah of the
man breaks only not the woman).

Imaam Muhammed also narrated the Hadeeth of Hadhrat
Aisha _ regarding vomiting®(a mouthful) and disregarded
Qiyaas for it (saying that vomiting a mouthful breaks wudhu).

'Rasulullaah [ was once performing Salaah and the Sahabah were reading behind him, when a
villager who an ailment in his eyes passed by and fell into a hole, which he did not see. Seeing
this some of the Sahabah laughed, on which Rasulullaah (1 remarked after the Salaah had
completed, "Whomsoever amongst you laughed loudly (while in Salaah) should repeat his
Wudhu and Salaah as well."

Hadnhrat Abdullaah bin Mas'ood narrates that Rasulullaah[J said, "Defer the woman (place
them at the back) just as ALLAAH Ta'ala deferred their creation (created them second after
Hadhrat Aadam) . Since this instruction is to the men we say the Salaah of the man is broken
if a woman reads next to him, as he is the one who did not fulfill what was required of him.
®*Hadhrat Aisha _. has narrated that Rasulullaah( said, "Whoever vomits or his nose bleeds in
Salaah, he should return, perform Wudhu and continue with his Salaah (from where it broke)
as long as he does not talk (between making wudhu and returning to Salaah).”
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Imaam Muhammed also narrated the Hadeeth of Hadhrat
Abdullaah 1bn Mas'ood . of Sajdah-Sahw' being after
Salaam and disregarded Qiyaas for it."

The second type of narrators
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The second type of narrators (from the generation of the
Sahabah) are those who were well-known for their
(excellent) memory, piety but not for their ability to extract
religious rulings such as Hadhrat Abu Hurairah ., Hadhrat
Anas bin Maalik ., etc. Thus if one of their narrations
reach you authentically and it corresponds with Qiyaas
then there is no doubt that it is Waajib to practice upon it
but if it contradicts Qiyaas then it would be better to
practice upon Qiyaas. An example of this (wherein their
narrations contradict Qiyaas) is what has been narrated
from Hadhrat Abu Hurairah _, "Wudhu is incumbent

"Hadhrat Ibn Mas'ood [ narrates that Rasulullaah [ said, "For any error in Salaah there are two

Sajdahs after Salaam".
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because (of usage) of that which is touched by the fire
(cooked or prepared with fire, such as meat, etc)" on which
Hadhrat Abdullaah Ibn Abbaas .. asked him(to refute his
deduction), "Will your Wudhu be complete if you perform
Wudhu with hot water (which is heated by the fire)" on
which Hadhrat Abu Hurairah . remained silent. Thus
Hadhrat Ibn Abbaas . refuted this by Qiyaas because if
Hadhrat Ibn Abbaas .. has a Hadeeth (in contradiction to
this), he would have narrated it. Based upon this (that the
Qiyaas will be given preference when these types of Hadeeth
contradict it) our scholars (of the Hanafi Madhab) disregard
the narration of Hadhrat Abu Hurairah . regarding
'‘Musarraat''(not milking an animal for a number of days to
give the impression that it produces a lot of milk) because of
Qiyaas (because it contradicts Qiyaas).

A condition for practicing on Khabar Wahid
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Based upon the varying conditions of the narrators (of
Hadeeth) we say that the condition for practicing upon
Khabar Wabhid is that it must not contradict the Quraan
and the well-known (established) Sunnah (of Rasulullaah [)
and that it must not contradict the apparent (the common
practice of the general masses). Rasulullaah [ has said, "The
number of Ahaadeeth will increase after me, thus if any of

! The Hadeeth of Hadhrat Abu Hurairah in this regard is, "Do not leave the milk in the udders
of the camels and goats (i.e. not milk it for days), whoever sells it after this, he (the buyer) will
have one of two choices after he milks it (and discovers that it does not produce abundant milk
as he was led to believe); if he desires he may keep it (for the original price agreed upon) and
if he desires then he should return it along with a Saa‘a of dates (for the milk he extracted)."
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you learns of a Hadeeth he should compare it to the
Quraan, if it concurs with it then accept and that which
contradicts it should be rejected.

The substantiation that the conditions of the
narrators differ
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The substantiation for this (that the conditions of the
narrators vary) is what has been narrated from Hadhrat Ali
. that he said, ""The conditions of the narrators are of three
categories; the first is a true Mu'min who accompanied
Rasulullaah [i(is amongst his close Sahabah) and understood
the meaning of his speech, the second is a Bedouin who
came from his tribe and heard some of the speech of
Rasulullaah 0 but did not understand the reality of
Rasulullaah's [0 speech and returns to his tribe and reports
the narration in different words to what Rasulullaah [ said,
such that it changes its meaning but he thinks that it has
not changed (and it is what Rasulullaah [1 had meant when in
reality the meaning has changed), the third is a Munaafiq
whose Nifaaq (hypocrisy) is unknown, who narrates what
Rasulullaah he did not hear and fabricates (narrations)
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which people hear from him and thinking him to be a
sincere Mu'min report these narrations to others, resulting
in that narration becoming famous amongst people.” This
is why it is necessary to compare these Ahaadeeth to the
Quraan and the well-known (established) Sunnah (of
Rasulullaah).

An example of comparing a Hadeeth to the
Quraan
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An example of comparing Khabar Wahid to the Quraan is
in the Hadeeth of touching one’s private path, namely what
has been narrated from Rasulullaah 0, ""Whoever touches
his private parts should perform Wudhu'. Therefore we
compared it to the Quraan and found it to contradict the
verse, "In it (referring to the Masjid Rasulullaah [ built in
Qubaa) are men who love to be extremely pure™ as (it has
been reported that they were praised by ALLAAH because)
they used to make Istinjaa with stones and then follow it by
washing (their private parts) with water. Thus if touching
the private parts did break Wudhu then this (method of
Istinjaa) would have been impurifying (a means of rendering
one into a state of impurity) and not purification (as stated in
the verse).
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In a similar manner (as the Hadeeth mentioned above) the
Hadeeth of Rasulullaah (0, **"Whichever women will perform
her Nikaah without the permission of her Walie (father or
Shar'ie representative) then her Nikaah is invalid, invalid,
invalid" contradicts the verse, "Do not prevent them (the
divorced women) from marrying their husbands™ because
the Quraan necessitates that the Nikaah of a women is valid
(even if without the permission of her Walie).

When Khabar Wahid contradicts Khabar
Mashoor
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An example of comparing the Khabar Wahid to Khabar
Mashoor is the narration® of verdict being passed (by
Rasulullaah (1) with one witness and (the accuser taking) an
oath (in place of the second witness) which contradicts the
(Mashoor) Hadeeth of Rasulullaah [J, ""The accuser must
bring a witness and the defendant must take an oath (if he
denies the accusation).

! The Hadeeth is, "Rasulullaah (] passed a verdict with an oath and one witness".
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When Khabar Wahid contradicts the common
practice
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Based upon this (that the conditions of narrators vary) we say
that if Khabar Wahid contradicts the apparent it will not
be practiced upon. An example of Khabar Wahid
contradicting the apparent is when it is not the common
practice of those residing in the first (i.e. of the Sahabah)
and second generation (i.e. of the Taabi'een) because they
cannot be accused of being deficient in practicing upon a
Sunnat. Thus when a Hadeeth is not well-known amongst
them, despite there being a dire necessity for it and the
common practice (of people being contradictory to it), it will
a sign of it not being correct.

An example of Khabar Wahid contradicting the
apparent
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An example of Khabar Wahid contradicting the apparent
in the laws of Shari‘ah is when a person informs him that
his wife has become Haraam upon him through fostering,
during the period she is still being nursed, then it is
permissible to rely upon his information and it will be
permissible to marry her sister (as it will not result in having
two sisters in his wedlock). (However) If he were to inform
him that his Nikaah was invalid because of her being his
foster sister (at the time when the Nikaah occurred) then this
information will be rejected (as it contradicts the apparent,
which is that she is not his foster sister as it is impossible that
this information could not have been known by anyone else at
the time of the Nikaah).

Similarly if a woman is informed of the death of her
husband or that he divorced her, when he is not present,
then it will be permissible to rely upon his information and
remarry (but if he is present then it will not be permissible to
rely on his information because it contradicts the apparent as
it impossible for to be unaware of his death or Talaaq if he is
present.

If a person is in doubt as to which direction is the Qiblah
(and is unable to ascertain its direction) and one person
informs him (of the direction of the Qiblah) then it is Waajib
upon him to act upon it (and perform Salaah in that direction
as it does not contradict the apparent).



Usool Shaashi

If a person comes across water and is uncertain as to
whether it is pure or not and one person informs him that it
is impure then he will not make Wudhu with it and will
perform Tayammum (as this does not contradict the
apparent as opposed to if he is unsure about the water and one
person informs him that it is impure but that water is
commonly used by everyone then his information will not be
accepted and it will be Waajib upon him to make Wudhu with
that water).

Khabar Wahid can be mentioned four instances
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Khabar Wahid can be mentioned in four instances;

The first is regarding that which is purely the right of
ALLAAH but not a (Shar'ie) punishment (such as Salaah,
Zakaah, etc).

The second is regarding that which is purely the right of
man which entails making something incumbent upon
another (such as a debt, etc).

The third is regarding that which is purely the right of man
which does not entail making something incumbent upon
another (such as informing someone that he has been anointed
as a representative of another, etc).

The fourth is regarding that which is purely the right of
man which to an extent entails making something
incumbent upon another (revoke the right for one to act as
his representative, etc).

As far as the first is concerned (that which is purely the right
of ALLAAH but not a Shar'ie punishment) Khabar Wahid is
accepted in it as Rasulullaah [ accepted the testimony of
one Bedouin regarding the sighting of the crescent of
Ramadaan.

As far as the second is concerned (that which is purely the
right of man which entails making something incumbent upon
another) quantity and faithfulness is required (there must be
two or more witnesses in order for the testimony to be
accepted) an example of which is monetary disputes.
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As far as the third is concerned (that
which is purely the right of man which
Three does not entail making something
incumbent upon another) Khabar Wahid
is accepted in it whether it be from one
who is pious or a sinner. An example of this is transactions
(such as appointing someone as your representative in a sales
transaction).

Section

As far as the fourth is concerned (that which is purely the
right of man which to an extent entails making something
incumbent upon another) according to Imaam Abu Hanifah
[J either piety or quantity is required (if one pious person
provides the information then it is accepted and if they are not
pious but are two or more than it will be accepted) an example
of this is revoking the right for one to act as one's
representative and revoking the right for one's slave to
trade.

Ijmaa
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The Ijmaa (consensus) of this Ummat after the demise of
Rasulullaah U regarding laws of Deen is a proof which is
Waajib to practice upon according to Shari‘ah, as an
honour to this Ummat.

Ijmaa is of four types
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Then Ijmaa is of four types;

1- Ijmaa of the Sahabah on the ruling of an incident with
clarification from all (that is they all voiced their approval of
the ruling passed).

2- Iyjmaa of the Sahabah by clarification from some and the
silence of the rest from any refutation (a few of the Sahabah
voiced their approval and the remaining Sahabah did not
refute it, which indicates that they agree with the ruling
passed).
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3- Ijmaa of those that came after them (the Taabi'een and
Mujtahideen) on those laws regarding which they did not
find any clarification from the predecessors (i.e. the
Sahabah).

4- Ijmaa of the later scholars on one of the (from the diverse)
opinions of the predecessors (Sahabah).

The ruling of the first (Ijmaa of the Sahabah on the ruling of
an incident with clarification from all) is that it is similar to a
verse from the Quraan (it will be practiced upon without any
doubt and denial of it is Kufr).

Then the ruling of the Ijmaa of the Sahabah by
clarification from some and silence of the rest from
refutation is that it is similar to Khabar Mutawaatir (it will
be practised upon without any doubt but denial of it will not
result in Kufr).

Then the Ijmaa of those that came after them (the Taabi'een
and Mujtahideen on those laws regarding which they did not
find any clarification from the predecessors) is similar to
Khabar Mashoor (it will be practised upon with conviction).

Then Ijmaa of the latter scholars on one of the (from the
diverse) opinions of the predecessors is similar to the
authentic Ahaadeeth of Khabar Wahid (it will be practiced
upon with the possibility of it being incorrect but will be given
precedence over Qiyaas).

Whose Ijmaa will be considered
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The Ijmaa which is considered in this chapter is the Ijmaa
of those being expert in the fields of Figh (jurisprudence)
and ljtihaad (deriving rulings), thus the opinions (or
consensus) of the general masses, Mutakalimeen (those who
deliberate over Agaaid) and those Muhadditheen who lack
competency in Figh will not be considered.

Ijmaa is divided into two categories
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Then Ijmaa is divided into two categories; Murakkab and
Ghair Murakkab.

Ijmaa Murakkab' is that ljmaa in which there is consensus
regarding the ruling (the ruling is the same according to all)
but there is difference in opinion regarding the lllat (each
differs in the manner that the ruling is derived). An example
of this (Ijmaa Murakkab) is the Ijmaa of the nullification of
Wudhu when a person vomits (a mouthful) and touches a
woman (there is Ijmaa on the ruling that his Wudhu is
nullified but there is difference of opinion regarding the
manner in which it broke). According to us (Hanafi scholars)
his wudhu breaks because of vomiting (a mouthful) whereas
according to Imaam Shaafie [ it breaks because of him
touching a woman. Thus this Ijmaa will no longer remain
when one of the Illat (on which either Imaam based his
ruling) no longer remains such that if it is established that
the vomiting did not break his wudhu (in that he vomited
less than a mouthful) then Imaam Abu Hanifah [ will no
longer rule that his Wudhu is nullified and if it is
established that his touching did not break wudhu (in that
he did not touch her skin to skin) then Imaam Shaafie [J will
no longer rule that his wudhu is nullified because the Illat
on which the ruling was based no longer remains.

A reply to an objection
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! ljmaa Ghair Murakkab is the opposite of Ijmaa Murakkab wherein there is consensus
regarding the ruling and the Illat, such that there is no possibility of the ljmaa not remaining.
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(If one were to object by saying that this form of Ijmaa is
invalid because each Imaam has a totally opposite view
wherein only one can be right thus opposing the very meaning
of consensus, we would say) The likelihood of error is
possible from both sides as it is possible that Imaam Abu
Hanifah [] is correct (in his view) on touching a woman (that
in reality it does not break Wudhu) and in error regarding
vomiting (that in reality it does not break Wudhu) and Imaam
Shaafie could be correct in the ruling of vomiting (that in
reality it does not break Wudhu) and in error regarding
touching a woman (that in reality it does not break Wudhu).
Thus this (possibility of each being in error) will not establish
that this form of Ijmaa is baseless (because the possibility of
error is mere speculation and doubt). (Ijmaa Murakkab will no
longer remain when one of the Illat on which either Imaam
based his ruling no longer remains)As opposed to what was
mentioned previously of (the categories) Ijmaa (referring to
Ijmaa Ghair Murakkab, which does not have the possibility of
not remaining because of a difference of opinion in Illat).

The conclusion is that it is permissible for this Ijmaa to no
longer remain by the Illat on which the rulings are based
no longer remaining.

Examples of the above
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Therefore (since Ijmaa Murakkab will no longer remain if the
[llat no longer remains) when the Qaadhi makes a decision
in a case (based on testimony of witnesses) and thereafter it is
discovered that the witnesses were slaves or that they were
lying as they retracted their testimony then the decision of
the Qaadhi will be invalid(as the Illat on which the ruling
was based has changed), even though this will not affect the
right of the claimant (and the decision made in his favour will
remain and the result of this invalidation will affect the
witnesses and defendant in that the witnesses will now be
responsible for repayment to the defendant).

Based upon this (that the ruling will change if the Illat
changes) when impure clothing is washed with vinegar and
the Impurity is removed then it will be declared to be pure
as the Illat (which makes it impure) no longer remains.

This establishes the difference between Hadath (being in a
state of lesser impurity) and Impurity (such as urine, stool,
etc) as vinegar removes the impurity from the object but
vinegar does aid in purification of the object (the object will
be ruled to be pure because of the impurity, which caused it to
be ruled as impure, being removed and not that it has been
purified). That which benefits purification is water.

Sub-division of [jmaa
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After this (explanation of the categories of Ijmaa explained
above) is another type of Ijmaa and that is *Adamul Qaa’il
bil Fasl' (wherein each of the Fugahaa do not differ in their
rulings regarding the laws of Shari‘ah which they derive from
a certain principle), which is of two types. One type is that in
which the method of disagreement in both (or a number of)
rulings is the same and the second type is that in which the
method of disagreement is different. The first (that in which
the method of disagreement in both rulings is the same) is a
valid Shar'ie proof and the second (that in which the method
of disagreement is different) is not a valid Shar'ie proof.

An example of the first (that in which the method of
disagreement in both rulings is the same) is all those Fighi
rulings which the Ulama derived based on one principle,
for example when we established that the prohibition of an
act necessitates that the act be valid, we said a vow to fast
on the day of Eid is correct (and will be valid) and an
invalid sales transaction will establish ownership (fort the
buyer) with ‘Adamu Qaa'il bil Fasl" (those Ulama who state
that the prohibition of an act necessitates that the act be valid,
state that the vow is correct and the sale will establish
ownership and do not differentiate between the two. The same
goes for those who say that that a prohibition of an act does
not necessitate that it be valid, i.e. they say that the vow is
incorrect and the sale does not establish ownership).

(Another example of ‘Adamu Qaa'il bil Fasl' is) When we said
that making something conditional will cause the ruling to
apply (only) when the condition is fulfilled, we (also) said
that making (the issuing of) Talaaq and setting (a slave) free
conditional on ownership or that which leads to ownership
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(such as Nikaah)is correct (those Ulama who state that the
ruling will only apply when the condition is fulfilled, state that
the Talaaq and freedom will only apply when the condition to
which it was attached is fulfilled, as long as the condition was
such an act which establishes ownership, that is the right to
issue Talaag or set the slave free and do not differentiate
between the two. The same goes for those who say that that the
ruling will apply immediately but will be postponed until the
condition is fulfilled, i.e. they say the Talaaq and freedom will
not be valid since it applies immediately but is postponed due
to the condition and at the time when the Talaaq applied he did
not have the authority to issue Talaaq or set the slave free).
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In a similar manner (as the two examples mentioned above of
'‘Adamu Qaa'il bil Fasl' is) when we established that a ruling
affixed to an adjective (when the ruling is mentioned with an
adjective describing the one on whom the ruling will apply)
does not make the ruling conditional on that characteristic
(it is not incumbent for that characteristic to be present in
order for the ruling to apply), we said that having the ability
to marry a free woman does not prohibit one from
marrying a female slave whilst it has been authenticated by

the predecessors that Imaam Shaafie [J has derived his
ruling of having the ability to marry a free woman
(prohibits one from marrying a female slave) from this very
principle (that the ruling has been affixed to an adjective and
will thus make the ruling conditional on that characteristic,
according to Imaam Shaafie). Once we have established the
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permissibility of marrying a Mu'min female slave (even
though one has the ability to marry a free woman) on this
principle then it is (also) permissible to marry a female
slave from the Ahlul-Kitaab (Jews and Christians) based on
this same principle. And all the examples we have
mentioned previously are of the same category.

The second type of 'Adamu Qaa'il bil Fasl'
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An example of the second (that in which the method of
disagreement is different) is if we were to say; if vomiting a
mouthful breaks Wudhu then an invalid sales transaction
will establish ownership or (if one were to say) vomiting a
mouthful breaks Wudhu then the punishment of
intentional murder is the death penalty, because of ‘Adamu
Qaa'il bil Fasl' (this will not be a valid Shar'ie proof because
even though all the Fugahaa who say that Wudhu breaks if one
vomits a mouthful also say that an invalid sales transaction
establishes ownership or that the punishment for intentional
murder is the death penalty, because the bases of each of these
rulings is different).

Or in a similar manner if one were to say that since
vomiting a mouthful does not break Wudhu then touching
a woman breaks Wudhu (because of 'Adamu Qaa'il bil Fasl’,
that all the Fugahaa who say that vomiting a mouthful does not
break Wudhu say that touching a woman breaks Wudhu).
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This (second type of 'Adamu Qaa'il bil Fasl') is not a valid
Shar'ie proof because even though a ruling being correct
will establish that its principle (through which it is derived) is
correct, it will not establish the accuracy of another
principle such that another ruling can be derived from it.

Duties of the Mujtahid
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It is Waajib upon the Mujtahid to search for the relevant
ruling (firstly) from the Quraan, then (secondly) from the
Hadeeth of Rasulullaah [J, which must be clear or
substantiates the ruling, as we have already discussed (in
the previous sections of Quraan and Hadeeth). The reason for
this (why the ruling must first be sought from the Quraan and
Hadeeth) is there is no room for personal opinion when it is
possible to act on narration (of either Quraan or Hadeeth).
As a result of this (that personal opinion is not permissible
when narration is present) if one is in doubt as to the
direction of Qiblah and a person informs him of the
direction of Qiblah then it is not permissible for him to use
his own discretion. (Similarly) If a person finds water and a
trustable person informs him that it is impure then it will
not be permissible (for him to use his own discretion and) to
make Wudhu from it but should perform Tayammum.
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Discretion is weaker than narration
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Based upon this that acting on one's own discretion is
weaker than narration, we say that a doubt caused by
narration (‘Shubhah bil Mahal’) is stronger than a doubt
caused by misunderstanding ('Shubhah fith Than') such that
the discretion of a person will not be considered in the first
instance (if there is doubt caused by narration then the doubt
will remain despite the discretion of the individual). An
example of this is when a person has sexual relations with
the female slave of his son, whereby he will not be punished
(the punishment of fornication will not be meted out on him),
even if he states that he knew that the slave was Haraam
upon him, and the lineage of the child born from this union
will attributed to him (the father of the owner). The reason
for this is that the doubt of him (the father) having
ownership is established by narration; Rasulullaah 0 said,
"You and your wealth belong to your father™ thus his
discretion of lawfulness and unlawfulness will be not be
considered in this (as the doubt caused by narration is greater
and will remain despite his discretion).
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(However) If the son has sexual relations with the female
slave of his father then his discretion of lawfulness and
unlawfulness will be considered such that if he says that he
thought that she might be Haraam on him (but still
proceeded to indulge in sexual relations despite this) then the
punishment (for fornication) will be Waajib and if he says
that he thought she was lawful for him, then the
punishment will not be Waajib. The reason for this is that
the doubt of having (a share of) ownership in the wealth of
the father is not caused by narration, thus his discretion in
the matter will be considered, and the lineage of the child
born from this union will not be attributed to him (the son)
even if he claims the child (to be his).

When two proofs contradict each other
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Then if two proofs contradict each other according to the
Mujtahideen; if the (apparent) contradiction is between two

verses then one will resort to Hadeeth (and the verse which
is supported by Hadeeth will be taken).

Contradiction of two Ahaadeeth
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If the contradiction is between two Ahaadeeth (and one
cannot be given preference over the other) then the opinions
of the Sahabah will be resorted to and thereafter (if still a
decision cannot be made) authentic Qiyaas (will be resorted
to).Then if two Qiyaas of the Mujtahideen contradict each
other one should use his own discretion and practice on one
of them (of the two Qiyaas) as there is no other proof after
Qiyaas which one can resort to.

Practising one one's discretion
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Based upon this (that one will practice on one's own
discretion when and only there is no other proof to resort to)
we say that if a traveller has two bottles of water; one
containing pure water and one containing impure water,
then he will not use his own discretion (and make Wudhu
with whichever he thinks is pure) but will make Tayammum.
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(However) If a traveller has two sets of clothes; one pure
and one impure, then he will use his discretion (to determine
which is pure and wear that set when performing Salaah). The
reason for this (difference in the ruling of the above two
rulings) is that water has a substitute one can resort to,
which is Tayammum but there is no substitute for the
clothing to which he can resort (thus he will use his own
discretion). Thus it is established from this that practising
on one's own discretion is only permitted when no other
Shar'ie proof is present besides it.

Then once his own discretion is reinforced by action (he
practices upon the ruling derived from his discretion) it will
not be invalidated by a mere change in discretion
thereafter.

An explanation of this is when a person uses his discretion
to determine which set of clothing is pure and then
performs Zuhr Salaah in it then later at the time of Asr his
discretion changes to the other set of clothing (he now feels
that the other is pure), it will not be permissible for him to
perform Asr Salaah in the other set of clothing. The reason
for this is that the (purity of the) first has been reinforced by
action (he performed Salaah in it) and will therefore not be
invalidated by (a mere change) in discretion.

This (ruling mentioned above) is opposed to when he uses his
discretion to ascertain the direction of the Qiblah and his
opinion changes to another direction thereafter, whereby
he will face towards that (the second) direction. The reason
(for this difference in ruling) is that the Qiblah is of those
things which can change thus it is possible for its ruling to
change as well such as its abrogation by the Quraan.

In the same manner are the laws of the Takbeeraat of Eid,
as mentioned in ‘Al-Jaami‘ul Kabeer', and when the
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opinion of a person changes, as Iis
commonly known (if a person begins
performing Eid Salaah adhering to the
Madhab of Imaam Shaafie, whereby he
performs the first Ragaat reciting five
additional Takbeer but then his discretion
changes in the second Ragaat to the Madhab of Imaam Abu
Hanifah such that he will now only recite three additional
Takbeer in the second Ragaat).

Qiyaas
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Qiyaas is a proof from the proofs of Shari‘ah, which is
Waajib to practise upon when none of the other proofs
mentioned above (Quraan, Sunnat, Ijmaa) are present. This
(that Qiyaas is a valid Shar'ie proof) has been reported in
Hadeeth and Aathaar (narrations of the Sahabah).
Rasulullaah Jasked Hadhrat Muaadh bin Jabal . when
sending him to Yemen (as governor), ""With what will you
pass judgement?” Hadhrat Muaadh . replied, "By the
Quraan." Rasulullaah then asked, ""And if you do not find
it (the answer) in the Quraan?' Hadhrat Muaadh replied,
"By the Sunnat of Rasulullaah [1."" Rasulullaah 1 again
asked, "And if you do not find it (the answer) in the
Sunnat?" Hadhrat Muaadh .. then replied, "I will then use
my discretion.” Rasulullaah Oapproved of this and said,
"All praise belongs to ALLAAH who has inspired the
messenger of Rasulullaah Dwith that which pleases him and
brings him pleasure.™
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It has been reported that a woman from the tribe of Banu
Khath'am came to Rasulullaah [0 and asked, "*My father is
an elderly man, upon whom Hajj has become Fardh but he
is incapable of riding (he is so aged that he is incapable of
even mounting the conveyance), will it suffice for me to
perform Hajj on his behalf?"" Rasulullaah U replied, "If
your father was in debt and you paid it on his behalf, would
this suffice?"* when she replied in the affirmative
Rasulullaah [ said, "The debt of ALLAAH (i.e. Hajj) is
more deserving and better (to be paid).” (In this Hadeeth)
Rasulullaah [ associated (compared) Hajj of the incapable
to monetary rights (that just as it is permissible for another to
fulfil your monetary rights on our behalf so too can another
perform Hajj o your behalf) and pointed out the lllat
(principle cause) which makes it permissible and that (illat
was) Qadhaa (payment or fulfilment). (In essence) This is
Qiyaas (to derive a ruling by comparing it to another ruling
using a common feature between them).
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Ibnus Sabbaagh has narrated, who is amongst the esteemed
students of Imaam Shaafie [J , in his book entitled 'Ash-
Shaamil® from Qais bin Thalag bin Ali that a person, who
seemed to be a Bedouin, came to Rasulullaah Jand asked,
O Rasulullaah (1! What is the ruling if a person touches his
private part after having performed Wudhu?'* Rasulullaah
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[ replied, "'Is it not but a limb of the body (thus Wudhu will
not break by touching it just as wudhu does not break by
touching other limbs of the body).” (In essence) This is

Qiyaas.

Hadhrat Ibn Mas'ood . was asked about a man who
married a woman but did not stipulate her Mehr and the
husband then passed away before the marriage could be
consummated, on which Hadhrat Ibn Mas'ood requested
some time (to research the answer)saying, "I will deliberate
over the ruling, if my verdict is correct then it is from
ALLAAH and if it is incorrect then it is from myself (it is
due to my own inability)" Thereafter (after some time had
passed) he replied, "I am of the opinion that she will receive
Mehr Mithal of her fellow womenfolk (the Mehr commonly
given to women in that town), no less and no more.""

Conditions for the validity of Qiyaas
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There are five conditions for the validity of Qiyaas;

1) Qiyaas must not contradict Nas (the Quraan and
Hadeeth).

2) Qiyaas must not alter any ruling already established by
Nas.
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3) The Qiyaas must not be based on a ruling contrary to
reason (the ruling which one is using to derive a verdict from
must not be contrary to reason, i.e. Khilaaf Qiyaas).

4) The method in which the Illat (principle cause of the
ruling) is identified is in accordance with the principles of
Shari‘ah and not based upon diction (the Illat must not be
ascertained by analysing the literal meaning of a word).

5) The Qiyaas must not seek a ruling for that which is
mentioned in Nas.

Example of Qiyaas contradicting Nas
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An example of the first, that is Qiyaas contradicting Nas
(and will therefore be invalid), is what has been reported that
Hasan bin Ziyaad was asked about laughing (loud) in
Salaah to which he replied that it breaks Wudhu. The
person then asked, "If a person falsely accuses a chaste
woman of fornication while in Salaah then his Wudhu will
not break even though false accusation is a greater crime



Usool Shaashi

(than laughing aloud in Salaah), so how is it possible that
Wudhu breaks by laughing aloud in Salaah when it is
lesser.” This is an example of Qiyaas contradicting Nas;
that is (it contradicts) the Hadeeth of the Bedouin who had
an ailment in his eyes (and fell into a hole which he did not
see, causing some of the Sahabah to laugh in their Salaah and
after which Rasulullaah [ said "Whomsoever amongst you
laughed loudly (while in Salaah) should repeat his Wudhu and
Salaah as well.")

Similarly(Qiyaas will be invalid) if we were to say that since
a woman can perform Hajj when accompanied by her
Mahram (blood relative)it is permissible for her to perform
Hajj when accompanied by a group of trustable women, it
would be Qiyaas in contradiction to Nas; and that is the
Hadeeth of Rasulullaah [, "It is not permissible for a
woman to travel (to a distance) further than three days and
nights except if accompanied by her father , husband, or
Mahram (blood relative)."

Example of Qiyaas altering a ruling established by
Nas
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An example of the second, that is Qiyaas altering the ruling
established by Nas(and will therefore be invalid) is what has
been said (by Imaam Shaafie) that intention is a condition
for (the validity of) Wudhu by making Qiyaas on
Tayammum (wherein intention is a condition for its validity)
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because this (giyaas) will alter the verse of Wudhu from
being Mutlaq(having no restrictive clauses) to Mugayyad
(which is impermissible as has been discussed under the
section of Mutlaqg in the Quraan).

Similarly (Qiyaas will be invalid) if we were to say that
Tawaaf of the Ka'abah is Salaah because of what has been
stated in Hadeeth ("Tawaaf is Salaah except that ALLAAH
Ta'ala has made talking permissible in Tawaaf") and
therefore Tahaarat (Wudhu) and concealing the Aurah
(private area which must be concealed) is compulsory in
Tawaaf, just as (it is compulsory) in Salaah, it will result in
altering the Nas of Tawaaf from being Mutlag to
Mugayyad.

Example of Qiyaas based on a ruling contrary to
reason
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An example of the third, that is Qiyaas based on a ruling
contrary to reason (and will therefore be invalid) is with
regards to the permissibility of performing Wudhu with
date juice (water sweetened by leaving dates to soak in it) in
the sense that if a person were to say that Wudhu is
permissible with other juices as well by making Qiyaas on
date juice (when permissibility of performing Wudhu with date
juice is established contrary to reason).
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Or(Qiyaas will be invalid) if a person were to say that if a
person is inflicted with a head injury or has a wet-dream in
Salaah then he may continue with his Salaah (from the point
that his Wudhu broke after attaining purity) by making
Qiyaas on that person whose Wudhu broke while in Salaah
(whereby he will perform Wudhu and continue with his Salaah
from the point that his Wudhu broke), this Qiyaas will be
incorrect because the ruling of the original law (on which
the derived ruling is based) is contrary to reason (Khilaaf
Qiyaas) and it is therefore impossible to apply the same
ruling (of the that which is Khilaaf Qiyaas)to that for which a
ruling is being sought.

In a similar manner(Qiyaas will be invalid) the students of

Imaam Shaafie [ have said if two impure jars of water are
collected together (in one jar) then they become pure and if
separated thereafter (into two separate jars) will still remain
pure by making Qiyaas on the Hadeeth of impurity falling
into that amount of water which can fill two jars (such that
it will not become pure), (this Qiyaas is incorrect) because
even if it (purity) is established in the original (from the
Hadeeth in that amount of water that fills two jars) it is
contrary to reason (Khilaaf Qiyaas and another ruling cannot
be derived from it).

Example of Qiyaas whereby the lllat was identified
by diction

GGl A Y e hh AN AN ;&\Aﬁ);e‘ﬂ‘d\-ﬁ;
fmw\ﬁumswfg\uyﬂ@\pm\ﬁjﬁ
d\.ah\m‘jb)\.mu&bu\d)\.uﬂ\jwhslb\f;ujiﬁba\dsd\
uJLuwmu_Mx\m@wwﬁJumjw\@)mﬂ\




Usool Shaashi

&_IJJS\J@JJS\L_AQ(.\&AY\\AAQHQJYWM‘)A;JL:JAS}cJ\}J
dut).ml\ Y«Jb}‘\_u:).d\ a_ﬂ_u.u\)’\ du:u\ ‘_A\ Lgdj.a \JA u\}(}
M}J\wes\}m\.meu\hﬂc\J\Ae&a‘ﬁ\wijﬂl_m.uu)ul\
JLa1 b S Caldh G i il (35 e il Jla 357 54
A o g 5 Ui 5l (05 e 5 36,000 e S
dmy\@u&w\u\umfg\w?c\fu;g\m;m
e&éy‘w&ﬂmﬂ‘uwd’nﬂﬁjﬂﬂ‘ﬁﬁw

i,

An example of the fourth, that is Qiyaas wherein the Illat
(principle cause of the ruling) was indentified using diction
(and will therefore be invalid) is the ruling of Imaam Shaafie

1 and his students that grape juice which has been cooked
until half has evaporated (thus becoming intoxicating) is
Khabar (and the same laws relating to Khamar will apply to
other intoxicating substances as well). The reason for this is
that Khamar is called Khamar because it intoxicates and
other substances intoxicate as well thus they too will be
regarded as Khamar (because of them both having the same
Illat of being intoxicating, which was derived from the
dictionary meaning of Khamar).

(Similarly)A thief (Saariq) is called Saariq because he steals
the wealth of others secretly (without being seen) and a
grave robber also shares this meaning (he also steals the

Shrouds, etc from the deceased secretly without being seen),
thus a grave robber will also be regarded as a Saariq by
Qiyaas (on the dictionary meaning of Saariq, thus the same
laws which apply to a Saariqg will apply to a grave robber).



Usool Shaashi

This is making Qiyaas on the dictionary meaning (of words)
even though he (Imaam Shaafie) admits that the word was
not intended for that meaning (the word Khamar and Saariq
was not intended to refer to all intoxicants nor grave robbers).

The proof that this form of Qiyaas is invalid is that the
Arabs refer to a horse as "Adham™ because of it being
black and "Kumayt™ because of it being red but these
words are not used when referring to a African person or
red clothes (despite them having the same Illat). Thus if
Qiyaas of dictionary meanings was permitted then it would
be permissible (to call an African person "Adham™ and red
clothes "Kumayt™) because of them having the same lllat.

(Another reason why this form of Qiyaas is impermissible is)
Because this leads to nullifying the Sabab of Shari‘ah (it
nullifies the method in which the Shari‘ah derives the ruling).
This is (it nullifies the Sabab of Shari‘ah) because the
Shari‘ah has made Theft (Saragah) a Sabab for certain
rulings to apply (the hand of the thief to be cut) and if we
were to affix the ruling to that which is more broader in
meaning than theft (Saragah), that is stealing the wealth of
others secretly, then this will mean that the Sabab for the
ruling (that the hand be cut off)in the first instance was
something other than theft (Saragah, which was explicitly
mentioned by Shari‘ah).

Similarly Shari‘ah has made drinking Khamar a Sabab for
certain laws to apply (for the perpetrator to be given eighty
lashes) and if we were to affix the ruling to that which is
broader in meaning than drinking Khamar (that is
becoming intoxicated) then it would mean that the Sabab for
the ruling in the first instance was something other than
Khamar (and in both instances in will result in a person
changing the ruling of Shari‘ah, which is impermissible).
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Example of Qiyaas wherein the ruling is being
sought for something mentioned in Nas

Musushwtﬂ\u}&yuﬁjwu\kﬂ\dm‘j
Q_Ar—u.u\.ﬂ]b_)ja.iyJJL@H\}M\DJM@DJ&M\MJ\@M&\
e\.&k&\ LJ.\L\.uu e\.xb‘}” d)\A uﬁ JAM\ cn\; ‘9] ¥ d.\sl\ leﬁS

o3l e bl

An example of the fifth, that is Qiyaas wherein the ruling is
being sought for something mentioned in Nas (and will
therefore be invalid) is saying that setting a Kaafir slave free
in the Kaffaarah (compensation) of (breaking an) oath and
Thihaar (comparing one's wife to a blood relative) is not
permissible by making Qiyaas on the compensation for
murder (wherein only a Muslim slave can be set free).

(Another example where the Qiyaas will be invalid is) If a
person has sexual relations with his Mathaahir (wife whom
he compared to a blood relative) while feeding (the sixty poor
people as Kaffaarah) then saying he must repeat the feeding
by making Qiyaas on fasting (whereby if he has sexual
relations with his wife during the period of fasting two months
as Kaffaarah then he has to repeat it).
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(The third example of Qiyaas wherein the ruling is being
sought for something mentioned in Nas is saying that) It is
permissible for one prevented from performing Hajj'(after
already donning the Thraam) to become Halaal (be free from

! The ruling stipulated in the Quraan is that if one has been prevented from performing Hajj
after already having donned the Ihraam, then he should have a sacrifice carried out on his
behalf in the boundaries of the Haram and only thereafter will be free from Ihraam.
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Ihraam) by fasting (instead of ordering a sacrifice to be made
in the boundaries of the Haram) by making Qiyaas on one
performing Hajj Tamattu (who can fast three days before
Hajj and seven after if he cannot afford the Waajib sacrifice of
Hajj Tamattu). (This Qiyaas is invalid as the verse of the
Quraan is explicit in stating that the only manner in which one
can become free from Ihraam is by having a sacrifice made on
his behalf in the boundaries of the Haram and permitting this
we will be changing the ruling of the Quraan.)

And (another example of Qiyaas wherein the ruling is being
sought for something mentioned in Nas is saying that) if a
person performing Hajj Tamattu (and could not afford the
Waajib sacrifice of Hajj Tamattu, resulting in him having to
fast for three days prior to Hajj seven after Hajj) does not fast
(for three days) before Hajj then he may fast after Hajj
(keep the three missed fasts in addition to the seven all after
Hajj) by making Qiyaas on the missed fasts of Ramadaan
(that in the same manner as the missed fasts of Ramadaan may
be kept at a later date so too can these missed fasts of Hajj be
kept later). (This Qiyaas is invalid as the verse of the Quraan is
explicit in stating that if one cannot afford the sacrifice then he
must fast for three days before Hajj and seven after and in
permitting this we will be changing the ruling of the Quraan.)

Definition of Qiyaas
dmé

Qiyaas in Shari‘ah is to establish the ruling in that not

mentioned in Nas(in what has not been defined) based on a
characteristic (found in it), which is an Illat for the ruling in
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that mentioned in Nas(they both have a common Illat because
of which the same ruing can be passed).

Ascertaining the Illat
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The characteristic being the Illat (principle cause of the
ruling) is ascertained through the Quraan, Sunnat, Ijmaa,
deliberation and derivation.

An example of an lllat ascertained from the Quraan is
constant coming and going (‘Kathratut Tawaaf'), as Shari‘ah
has made this an Illat for removing the difficulty of having
to repeatedly seek permission to enter, as mentioned in the
verse,

"There is no sin on yourselves or on them (for not asking
permission because) they often come and go from your
presence, one from the other.™ (Surah Noor: 58)

And Rasulullaah Othen later removed the difficulty of
impurity being caused by the saliva of cats based on this
same lllat (Rasulullaah Cruled that the saliva of cats is not
impure because cats often come and go in the home) and said,
""Cats are not impure as they often come and go amongst
you (they often come in and out of the house)”. Thus our
scholars (of the Hanafi Madhab) made Qiyaas (based on this
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Illat) on all those creatures that reside in the home, such as
rats and snakes, based on this same lllat (that since they too
often go in and out of the house, there saliva is also not
impure).
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Similarly in the verse,
"ALLAAH desires ease for you (by allowing travellers and
the ill to fast at a later time) and does not desire hardship for
you''. (Surah Bagarah: 185)

The Shari‘ah explains that granting permission to the ill
and the travellers to fast at a later time is to make ease for
them by allowing them to adopt that which is easier for
them to carry out, by either fasting in that time or delaying
the fast to a later time(when it is easier for them to fast).

Considering this meaning (that fasting is not incumbent on
the Musaafir and the ill i order to make ease for them) Imaam
Abu Hanifah [J says that if a Musaafir makes the intention
for another Waajib fast (such as Qadhaa fast, or for a vow)
in the month of Ramadaan then the fast will be for that
other Waajib fast (and not the fast of Ramadaan). The reason
for this is that when permission to adopt that which is
beneficial for his body has been established (that is not to
fast) then it would most certainly establish permission to
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adopt that which is beneficial for his Deen, and that is
clearing that which is Waajib upon him from his
obligation.

Illat ascertained from the Sunnat
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An example of an lllat ascertained from Sunnat is in the
Hadeeth of Rasulullaah 00, *"Wudhu is not incumbent upon
one who sleeps standing, sitting, in Ruku or in Sajdah
(wudhu will not breaks in these instances). (However) Wudhu
is incumbent upon one who sleeps lying down because
when he sleeps lying down his limbs slack (he does not have
control of his limbs and is most likely to pass wind without
realising)" In this Hadeeth the limbs slacking was made
Illat (for Wudhu breaking), thus the same ruling (of Wudhu
breaking) will apply when this Illat is found while sleeping
leaning against something, such that if the item (on which
he is leaning) is removed he will fall. Similarly, the same
ruling (of Wudhu breaking) will apply when this lllat is
found when a person falls unconscious or is drunk.
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In a similar manner (the illat has been ascertained from
Sunnat) in the Hadeeth, ""Make Wudhu and perform
Salaah, even if the blood continues to drip onto the mat,
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because this is blood flowing from the veins (and is not
Haidh but Istihaadhah).”" The Illat (for Wudhu breaking) was
flowing blood, thus the same ruling (of Wudhu breaking) will
apply to one who bleeds or has cupping done on him.

Illat ascertained by Ijmaa
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An example of lllat ascertained from Ijmaa is what we have
said that not attaining puberty is an lllat for the father
having the right of decision over his immature son, thus the
same ruling (which is established for the immature son) will
apply to the immature daughter as well because of the same
Illat being found. (Thereafter) Attaining puberty, with
sanity is Illat for the relinquishment of the right of decision
for the father in favour of his immature son thus the same
ruling will apply to his immature daughter as well (that
when she attains puberty and is sane, the father will no longer
have the right of decision over her).

(Similarly) The flowing of blood is the Illat for Wudhu
breaking with regards to a Mustahaadhah (a woman who
bleeds more than the maximum number of days of Haidh), thus
the same ruling will apply to others besides her when the
same lllat is found.

Two types of Qiyaas
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Thereafter (after discussing the manners in which the Illat is
ascertained) we say that Qiyaas is of two types. One type is
where the ruling which is being applied is the same as the
ruling in the original (known as ‘ltiehaadun Noa’)’ and the
second (type of Qiyaas) is where the ruling which is being
applied is (is not the exact same but) similar to the ruling
applied in the original (known as ‘Itiehaadul Jins’).

An example of ‘Itiehaadun No’a’ (where the ruling which is
being applied is the same as the ruling in the original) is what
we have said that not reaching puberty is the lllat for
granting (the father) the right to perform the Nikaah of his
immature son as well as for his immature daughter because
of the lllat being the same in both (the very same ruling
applies to the immature daughter in the same manner that it
applies to the immature son) and the same ruling will apply
to the immature girl who was previously married as well
(the father will have the right to perform her Nikaah as well in
the same manner as stated above).

Similarly we say that constantly coming and going is the
Illat for removing the ruling of impurity for the saliva of a
cat, thus the very same ruling applies to the saliva of other
animals that reside in the home because of the same Illat
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being present (in both cats and other animals that reside in
the home).

(Similarly, just as) Attaining puberty with sanity is the Illat
for the relinquishment of the right of decision from the
father in the case of the son, so too will the right of decision
be relinquished from the father because of the same Illat
(when the daughter reaches puberty and is sane then in a
similar manner the right will be relinquished from the father).

Example of ‘Itiehaadul Jins’
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An example of ‘Itiehaadul Jins’ is what has been said that
constantly coming and going is the lllat for removing the
difficulty of seeking permission for those slaves that we
own (each time they enter) and (in a similar manner) removes
the ruling of impurity from the saliva of a cat, because of it
having the same lllat (of constantly coming and going). This
difficulty (caused by the cat’s saliva being impure) is similar
to that difficulty (caused by one’s slaves having to seek
permission every time they enter) but not exactly the same.

Similarly not reaching puberty is the lIllat for granting the
father the right to make decision in the wealth of his
immature child and in a similar manner, because of the
same lllat, grants him the right to make decisions
concerning her person as well (such as to perform her
Nikaah) and just as the girl reaching puberty, when she is
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sane, is the Illat for relinquishing the fathers right of
decision in her wealth so too does this same lllat relinquish
his right to make decision regarding her person.

The Illat must be wide-ranging
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Then it is necessary in this type of Qiyaas (Qiyaas in
‘Itiehaadul Jins’)for the lllat to wide-ranging (comprehensive
and inclusive such that it can be applied in both the original
and derived rulings)that we say that the right to make
decision in the wealth of the immature girl is established
for the father because she is incapable of administrating it
on her own, which is why the Shari’ah has established the
right of decision for the father so that she may not be
deprived of the capabilities required to administer her
wealth. (In a similar manner) She is most definitely
incapable of making decision regarding her own person
(due to her immaturity), thus it became necessary to establish
the right of decision for her father over her (so that she will
not be deprived of the capabilities needed to decide on that
which will benefit her). Other similar rulings are dealt with
in the same manner.

The ruling of ‘Itiehaadun No’a’
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The ruling of the first type of Qiyaas (‘Iltichaadun No’a’
where the ruling which is being applied is the same as the
ruling in the original) is that the Qiyaas will not be invalid
because of the difference (between the original and that for
which the ruling was derived) because once the lllat is the
same in both then it is necessary for the ruling to be the
same as well, even if there characteristics may be different
in everything else besides this lllat.

The ruling for 'Itiehaadul Jins'

The ruling of the second type of Qiyaas (‘ltichaadul Jins’,
where the ruling which is being applied is not the exact same
but similar to the ruling applied in the original) is that the
Qiyaas will be invalid if the Illat is not wide-ranging
(comprehensive and inclusive) or a vast difference (between
the original and that for which the ruling is being derived) is
pointed out, (for example if one were) to point out that
having the right of decision in the wealth (of an immature
child) is required more frequently than having the right of
decision over her person (thus the necessity required in both
is vastly different and the ruling can therefore not be the
same).

The third type of Qiyaas
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The third type of Qiyaas, which is that Qiyaas wherein the
Illat was ascertained through deliberation and reflection, is
clear (obvious). The details of this (form of Qiyaas) is that
when we find a characteristic suitable for the ruling and
that characteristic is such that it necessitates the
application of a ruling and apparently requires it when
examined, and a ruling has already been affixed to it (in a
previous ruling) through Ijmaa, then the ruling will
attributed to that characteristic (it will be considered to be
the Illat) because of it being suitable (to serve as the lllat)
and not because it has been affirmed by Shari‘ah to be the
Ilat.

An example of this is if we see a person giving the poor a
dirham. The obvious reason for this (the reason for giving
the poor a dirham) that comes to mind is that he gave it so
that the needs of the poor can be fulfilled and he may
receive reward (and we will say the Illat here is the neediness
of the poor, even though it has not been clearly stated).

Once this (example above) is understood then we will (again)
say that when we see a characteristic that is suitable for the
ruling to be applied and a ruling has already been applied
(previously) to that characteristic through Ijmaa, discretion
dictates that the ruling be affixed to that characteristic (that
it should be considered the Illat for that ruling). The Shari‘ah
has made acting on one's discretion Waajib when none of
the other above mentioned proofs (Quraan, Sunnat, ljmaa)
are present, such as when according to the discretion of a
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traveller he believes that there is water close by, it will not
be permissible for him to perform Tayammum (it is Waajib
upon him to act upon his discretion). In a similar manner is
(it is Waajib to act upon one's discretion in) ascertaining the
direction of Qiblah.

The ruling of this type of Qiyaas
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The ruling of this type of Qiyaas (wherein the illat was
ascertained through deliberation) is that it will be invalid if a
difference is established (between the ruling one is making
Qiyaas upon and that for which it is being sought). The reason
for this (why it will be invalid) is that once a difference is
established another characteristic for the ruling is found,
besides that which was initially considered (to be the Illat),
thus discretion will no longer dictate that the ruling should
be affixed to it and the ruling will not be established by it
(the first characteristic cannot be the Illat). The reason for
this is that (it was first considered to be the illat) by strong
discretion, which no longer remains due to the difference
which has been established.

Based upon this (the three types of Qiyaas and the difference
between them), the first type of Qiyaas (where the Illat was
ascertained by the Quraan or Sunnat) is similar to passing
judgement on testimony after the integrity and reliability of
the witnesses have been established (and there will be no
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doubt to its validity and authenticity), the second type of
Qiyaas (where the illat was ascertained through ljmaa) is
similar to passing judgement on testimony when the
witnesses appear to be reliable before their credibility has
been established (and it will be Waajib to act upon) and the
third type of Qiyaas (where the illat was ascertained by
discretion) is similar to passing judgement on the testimony
of witnesses whose condition is unknown (and it will be
Waajib to act upon until proven to be false).

Objecting to Qiyaas
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Objections to Qiyaas can occur in eight ways; refutation,
what the Illat infers to, by reversal, 'Aks', by the Illat being
inappropriate for the ruling, differentiation, disproval,
Mua'aaridhah.

Objection through refutation
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Refutation (in Qiyaas) is of two types; refutation of the Illat
and refutation of the ruling. An example of this (i.e.
refutation of the Illat) is there (Imaam Shaafie and his
students) saying that Sadaqaatul Fitr becomes Waajib
because of the period of fasting coming to end, thus he will
not be absolved from it if he passes away on the eve of Eid
(according to Imaam Shaafie). We (the Hanafi scholars) say
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that we do not accept that it is Waajib because of the
period of fasting coming to an end (that is we refute the Illat)
but according to us it is Waajib because (the illat is) the
presence of that person (at the time when the period of fasting
ends) and those for whom he is responsible (those under his
care such as his children, etc).
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Similarly if it is said that the amount of Zakaat is Waajib
on a person and will therefore not fall away by the loss of
that amount (the Zakaat will still need to be paid even if his
wealth is lost after it became Waajib upon him, according to
Imaam Shaafie) such as in the case of debt (if one person
owes another money as debt it will not fall away if his wealth is
lost), we say (the Hanafi scholars) that we do not accept that
Zakaat is Waajib on a person but rather to pay it is
Waajib.

If you were to (object and) say that even if only paying it is
Waajib, it will still not fall away if his wealth is destroyed
(but will still remain Waajib for him to pay) just as when
payment for a debt is sought (it still remains Waajib to pay
even if all his wealth is destroyed) then we will reply that we
do not accept that payment is Waajib in the case when
payment of the debt is sought but rather we say that refusal
(to pay the debt) is Haraam such that he may be freed from
this obligation through 'Takhleeyah' (the creditor can take
possession of his property to the value of the debt that he is
owed). This is an example of refutation of the ruling.
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Similarly (another example of refutation of the ruling is) when
it is said (by the Shaafie scholars) that Masah is a
fundamental act in Wudhu (Fardh just as washing the face,
hands, and feet), then to make Masah three times will be
Sunnat just as washing (the face, hands and feet is Sunnat to
wash three times), we say that we do not accept that washing
each limb three times is Sunnat but rather prolonging the
act to more than what has been made Fardh (is what is
actually Sunnat) such as lengthening Qiyaam and Qiraat in
Salaah (to more than what is Fardh is Sunnat) except that
lengthening the act (of washing) in Wudhu is not possible
except by repetition (i.e. washing three times) as the act
already extends to the entire portion (since the act cannot be
lengthened by increasing the area to washed because the entire
area is already washed as part of the Fardh, we cannot only
lengthen it by washing it three times instead of three) and we
say the same for Masah (that it is Sunnat to lengthen the act
of washing by increasing the area to be washed) whereby
lengthening the act is possible by making Masah of the
entire head (thus there is no need for repetition as the exact
requirement of Sunnat is fulfilled here, and that is prolonging
the Fardh act to more than what has been made Fardh).
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Similarly (the third example of refutation of the ruling) it has
been said that taking possession at the same time is a
condition (for the validity of the transaction) in sale of food
for food just as (it is a condition) in the sale of gold (for gold)
and silver (for silver). We say we do not accept that taking
possession at the same time is a condition for the validity in
the sale of gold (for gold) and silver (for silver) but rather
the condition is specification (of the gold or silver) so that it
will not lead to sale of credit for credit (whereby the price
and goods will both be handed over at a later date) except
that according to us (Hanafi scholars) specification is only
possible in the case of gold and silver by taking possession.

Objection to the inference of the Illat
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As far as the objection to the inference of the lllat is
concerned; it is where you accept the Illat but explain that
it infers to other than what the Mu'alil (one who derived the
[llat) claims it infers to. An example of this is (what Imaam
Zufar says that) the elbow is the limit (for washing) in
Wudhu and will therefore not be compulsory to wash
because the limit is not included in the action. We (the
scholars of the Hanafi Madhab) say that the elbow is limit of
termination (that is it indicates where the action terminates)
and will therefore not be included in the ruling of
termination because the limit is not included in the action.
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Similarly (another example of objection to the inference of the
[llat) is what has been said (Imaam Shaafie) that the fast of
Ramadaan is a Fardh fast and will therefore not be
permissible except with specification (that it is a fast of
Ramadaan) such as in the case of Qadhaa fasts (where by it
is only permissible if specified to be a Qadhaa fast). We say
that Fardh fast is only permissible with specification (just
as Imaam Shaafie says) except that in this case (of the fasts of
Ramadaan) the Shari‘ah has already specified it (to be only
for the fast of Ramadaan, thus there is no need for
specification and mere intention to fast will suffice).

If Imaam Shaafie [] were to say that it is only permissible
with specification from a person just as Qadhaa fasts (need
to be specified by a person) then we would say that most
definitely Qadhaa fasts are only permissible with
specification, and since the Shari‘ah has not specified it, it
become necessary for a person to specify it himself.
Whereas in the case of Ramadaan, specification has been
made by Shari‘ah, thus there is no need for a person to
specify it himself.

Objection by reversal
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Reversal is of two types; (the first type of reversal is) to take
what the Mu'alil has made the Illat of the ruling to be the
result of the ruling (that is instead of the stipulated Illat being
the cause of the ruling it is taken to be the result of the ruling).
An example of this in the laws of Shari‘ah is the occurrence
of Riba in large quantities necessitating the occurrence of
Riba in small quantities as is the case with gold and silver
(whereby it will Riba whether the amount are small or large, if
not in equal quantities), thus (this will necessitate that) sale of
one handful of food for two handfuls of food will be
Haraam (as excess in small quantities is also Haraam based
on this rationale). We say that it is the opposite, in that the
occurrence of Riba in small quantities necessitates the
occurrence of Riba in large quantities as well as is the case
of gold and silver (and since the smallest quantity of
measurement in which Riba can occur is half a Saa'a as there
is no Shar'ie measurement smaller than this, the sale of one
handful of food for two will be permissible).
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Similarly in the ruling of taking refuge in the Haram; the
prohibition of killing (a person as punishment for murder)
necessitates the prohibition of severing limbs (as punishment
for a crime such stealing) as is the case with hunting (the
prohibition of hunting and killing an animal necessitates the
prohibition of severing its limbs). We say (it is the other way
around) that the prohibition of severing limbs necessitates
the prohibition of killing as is the case in hunting (where the
prohibition of severing the limb of an animal necessitates the
prohibition of hunting an animal).
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Once the illat has been made the result of the ruling then it
will no longer remain as the lllat for the ruling because of it
being impossible for one thing to be the Illat for the ruling
and the result as well.

The second type of reversal
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The second type of reversal is when the same Illat which is
claimed to derive the ruling is used to prove the opposite of
that ruling, thus becoming a proof for the objector after
being a proof for the one who derived the Illat first. An
example of this is (saying that) the fast of Ramadaan is
Fardh Fast therefore specification of the fast (to be of
Ramadaan) is a condition (for its validity) as is the case of
Qadhaa fasts. We say that since the fast of Ramadaan are
Fardh Fasts specification is not a condition after the
Shari‘ah has specified a day for it as is the case with
Qadhaa Fasts (whereby if a particular day has been specified
for a Qadhaa fast then it will be specified to be for that fast).

Objection by 'Aks
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As far as 'Aks' is concerned, it refers to where the objector
derives a ruling from the original which the Mu'alil made
Qiyaas on in such a manner that forces the Mu'alil to
differentiate between the original and that for which the
ruling was derived. An example of this is jewellery made
for adornment whereby Zakaat is not Waajib on it (for
women according to Imaam Shaafie) just as the clothing one
wears (has no Zakaat on it). We say that if jewellery is the
same as clothing then Zakaat is not Waajib on the jewellery
of men just as the clothing one wears (has no Zakaat on it)

Objection by the Illat being inappropriate for
the ruling
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As far as the lllat not being appropriate for the ruling is
concerned; it is where that Illat is made to be such a
characteristic that does not fit with that ruling. An example
of this is in their (Imaam Shaafie's) saying regarding the
acceptance of Islaam by one of the spouses that difference
of Deen has come into the Nikaah therefore it (this
difference of Deen) invalidates the Nikaah, as in the case of
one of the spouses abandoning Islaam (whereby the Nikaah
will be invalidated). Here Imaam Shaafie [I made the
acceptance of Islaam an lllat for the invalidation of the
right of Nikaah. We say that Islaam is known to secure
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rights and will therefore have no role in the invalidation of
the right of Nikaah.

Similarly in the law of having the ability to marry a free
woman, (imaam Shaafie says) he is free and capable of
marrying (a free woman) therefore a slave will not be
permissible for him (to marry) just as if there was a free
woman in his wedlock (whereby it would be impermissible for
him to marry a slave). We say him being free and capable of
marrying necessitates the permissibility of Nikaah and will
therefore not have any effect in making it impermissible.

Objection by disproval
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As far as disproval is concerned (whereby the stipulated Illat
is disproven because in some instance the same ruling will not
apply despite the presence of that Illat), for example what has
been said (by Imaam Shaafie) that Wudhu is means of
attaining purity thus Niyyat (intention) is a precondition
(for its validity) just as in Tayammum (Niyyat is a condition).
We say that this Qiyaas will be disproved by washing
(impure) clothing and (impure) utensils (as washing is also a
means of attaining purity of the clothing or utensils but despite
the Illat being present your do not state that Niyyat is a
precondition for its validity).

Objection by counteraction
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As far as counteraction is concerned (whereby a proof is
cited which counters the deduction of the Mu'alil), for
example what has been said (by Imaam Shaafie) that Masah
(of the head) is a fundamental act of Wudhu (just as washing
the face, hands and feet), thus make Masah three times will
be Sunnat just as in washing (the face, hands and feet it is
Sunnat to wash each part three times). We say that Masah is
a fundamental act of Wudhu and therefore washing three
times will not be Sunnat just as in Masah of leather socks
(Masah is also a fundamental act here but it is not Sunnat to
make Masah three times) and in Tayammum (to make Masah
of the face and hands is a fundamental act but it is not Sunnat
to make Masah three times).

Definition of Sabab, Illat and Sharth
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A ruling is linked to its Sabab (method in which the ruling is
derived), is established by its Illat (principle cause of the
ruling) and is found when its Sharth (condition) is fulfilled.
Thus Sabab is that which leads to something (the ruling) by
means of something, such as a path. Thus the path (Sabab)
by walking (lllat) leads to the destination (Ruling).
(Similarly) The rope is the Sabab of obtaining water by
throwing the bucket into the well (the rope is the Sabab as it
leads to water being obtained by means of throwing). Thus
based upon this, whatever leads to the ruling being
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obtained by means of something will be called the Sabab
according to Shari‘ah and the means (through which the
ruling is obtained) is called the Illat. An example of this is
opening the door of the stable, cage or shackles of the slave.
As this (opening the door or shackles) is the Sabab for the
loss by means of an action from the animal, bird or slave
(when the slave or animal runs away then the act of opening
will be the Sabab for the loss by the slave or animal running
away, which is the Illat).

The ruling will linked to the Illat
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When both the Illat and Sabab are present then the ruling
will be linked to the lllat and not the Sabab (we will say that
the ruling came into being as a result of the Illat) except if it is
not possible to link it to the lllat, whereby it will then be
linked to the Sabab.

Based upon this our scholars (of the Hanafi Madhab) say
that if a knife is given to a child and the child kills himself
with it, then the one who handed the knife over will not be
accountable for the death (giving the knife is the Sabab for
the death and the Illat for the death is the child using the knife,
thus the ruling will be linked to the Illat and it will be said that
the child died because of him using the knife) but if the knife
fell from the hand of the child and injured him then the one

288
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who handed over the knife will be accountable for the
injury (giving the knife is the Sabab for the injury and the Illat
for the injury is the knife falling, and since the ruling cannot be
linked to the Illat, because the act of falling was not the act o0f
the child, it will be linked to the Sabab and it will be said that
the child was injured because the knife was given to him).

If a person placed a child on an animal and he rode it (on
his own), on which the animal began trying to shake him
off, resulting in the child falling and passing away, the one
who placed him on the animal will not be accountable for
his death (placing the child on the animal is the Sabab for the
death and the child riding the animal is the lIllat, thus the
ruling will be linked to the Illat and it will be said that the child
died because of him riding the animal).

If a person informs another of a certain person's wealth,
which the other person then goes on to steal or he informs
him of (the whereabouts of) another person who he then
proceeds to murder or he informs him of (the travelling
plans of) a caravan which he then hijacks, the informant
will not be held accountable (informing is the Sabab for theft
or murder, the act of stealing and murder is the Illat, thus the
ruling will be linked to Illat and it will be said that the person
was robbed or killed because of the action of the robber or
murderer).

A reply to a misconception

M\dd)\‘.@ﬁ)u&@d}]\‘_;sd)hﬂ\d.ﬁ\&\taﬂ\u@\&}
J@thdﬂ\é&u@\ u}}uyme‘)ﬂ\m&cﬁ
YA Gl o A e SANEAL Y afle il a0
u&JbMM\wﬂjuﬂ\wdwu\ﬁ\ J}LM



Usool Shaashi

)\Adﬁu\}d.:d\m;;J)suLu\MM\U\Y\MYJ\_’YJ}M\
Q\)g\uu@dum}\d)wmm\}\&m)J\me,i;

This ruling (mentioned above) is contrary to when a trustee
informs a thief to the whereabouts of the trust, such that he
steals it or if a person in Ihraam informs another of the
whereabouts of game, such that he Kills it (whereby the
informant in the above cases, despite only being the Sabab will
be held accountable). The reason for Dhamaan being
Waajib on the trustee is because of him abandoning the
safekeeping which was Waajib on him (by informing the
thief of the whereabouts of the trust) and not because of
informing (the ruling is not being linked to him because he is
the Sabab but rather because he abandoned what was
incumbent upon him). And (Dhamaan is Waajib on) the one
on lhraam because the act of informing (the hunter of the
presence of game) is prohibited in the state of lhraam, just
as applying perfume and wearing sown clothes in
prohibited, thus (in the above cases) he is accountable
because of him indulging in what was prohibited on him
and not because of informing (that is not because he was the
Sabab).

However the crime will only be established if the game is
actually killed (that is he will only be held accountable after
the animal is killed) as for before (the animal is killed), there
is no ruling for that because it is possible that the effects of
the crime may be eliminated (by the hunter not killing the
game) as in the case of a wound healing when injured (such
that the one who injured him will not be held accountable if the
wound healed).

Sabab will have the meaning of the Illat
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Sometimes the Sabab will have the meaning of the Illat
because of which the ruling will linked to it. An example of
where this can occur is where the lllat is a direct result of
the Sabab as in such a case the Sabab will have the
meaning of the Illat because when the lIllat is a direct result
of the Sabab it becomes the lllat (principle cause) of the
Illat, thus the ruling will be linked to it.

As a result of this (that the Sabab will sometimes have the
meaning of the Illat) we say if a shepherd herds his flock
whereby it results in the damage of something, the
shepherd will be responsible for the damage and if a
witness causes loss of wealth as a result of his testimony,
after which the invalidity of his testimony becomes
apparent by retraction (he retracted his testimony), then the
witness will be responsible for the loss. The reason for this
(why the ruling will linked to the Sabab in the above cases) is
that the movement of the flock (which is the lllat) is a direct
result of the herding of the shepherd (that is the cause of the
Illat is the Sabab) and the decision of the Qaadhi (which is
the Illat) is a direct result of the testimony because it is not
possible for the Qaadhi not to pass judgement after the
testimony of a reliable witness, making him compelled (to
pass judgement), in the same manner as the flock with the
herding of the shepherd (who have no choice but to move).
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Sabab will take the place of the Illat
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Then the Sabab will sometimes take the place of the Illat
when determining the occurrence of the lllat is difficult, in
order to make ease upon those to whom the laws of
Shari‘ah apply. Thereafter (once the Sabab takes the place of
the Illat) the Illat will not be considered and the ruling will
be dependent upon the Sabab (such that the ruling will apply
with the occurrence of the Sabab regardless of whether the
Illat has occurred or not).

An example of this (where the Sabab takes the place of the
Illat) in the laws of Shari'ah is deep sleep, as once it takes
the place of passing wind (which is the actual Illat for Wudhu
breaking) then whether wind was passed or not will not be
considered and the ruling of Wudhu breaking will be
dependent on deep sleep (whereby the Wudhu will break if
one falls asleep, regardless of whether wind was passed or
not).
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Similarly once 'Khalwatus Saheehah'’ takes the place of
sexual relations (which is the actual Illat for the
consummation of the marriage) then whether sexual relations
occurs or not will not be considered and the ruling will be
dependent on 'Khalwatus Saheehah' with regards to the
complete Mehr (the entire Mehr will become Waajib after
'Khalwatus Saheehah’) and incumbency of Iddah (if the wife
is divorced after 'Khalwatus Saheehah' then she will have to
remain in Iddah).

Similarly once travelling (more than 80 km) takes the place
of difficulty (which is the actual Illat for lessening Salaah on a
journey) with regards to lessening Salaah (Qasr while on a
journey) then whether there is actually difficulty or not will
not be considered and the ruling of lessening Salaah (Qasr)
will be dependent on travelling (more than 80 km) such that
if the king travels on the outskirts of his kingdom in order
to the extent of a journey (80 km), he will be excused from
fasting and may lessen Salaah (even if there is no difficulty in
that journey).

Other than the Sabab can be called the Sabab
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! 'Khalwatus Saheehah' occurs when the bride and groom seclude themselves, such that if they
wished to indulge in sexual intercourse they would be able to do so, even though they do not
do so. After 'Khalwatus Saheehah' the marriage will be regarded as consummated.
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Sometimes other than the Sabab can be called the Sabab in
a manner of Majaaz. For example taking an oath is called
the Sabab for Kaffaarah, whereas in reality it is not the
Sabab, as the Sabab cannot oppose the ruling and taking
an oath opposes the incumbency of Kaffaarah because
Kaffaarah becomes Waajib on the breaking of an oath and
that (breaking an oath) ends the oath (taking an oath cannot
be the Sabab for Kaffaarah because Kaffaarah only becomes
Waajib when the oath is broken).

Similarly making a ruling conditional, such as Talaaq or
freedom, has been called the Sabab (of Talaaqg) in a manner
of Majaaz, whereas it is not the Sabab in reality because
the ruling will only apply when the condition is fulfilled and
once the condition is fulfilled it will no longer remain
conditional, thus it cannot be the (actual) Sabab when they
oppose each other.

The laws of Shari'ah are affixed to the Sabab
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The laws of Shari‘ah are affixed to the Sabab for it (the law
becomes incumbent when the Sabab is present). The reason
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for this is that ALLAAH, who makes the laws Waajib upon
us is not visible to us (so we will not be able to discern when
ALLAAH Ta'ala has made it Waajib to carry out), therefore
there is a need for such a sign, from which we will be able
to determine that is when the law is Waajib. Based upon
this (that we need a sign from which we will be able to discern
when the law is Waajib to carry out) we affixed the laws of
Shari‘ah to the its Sabab, such that the Sabab of Salaah
being Waajib will be time (when the time of that Salaah sets
in then only will it become Waajib) based on the proof that
the instruction to perform Salaah does not apply before the
time has set in but only after. The instruction (to perform
Salaah) establishes that it is incumbent to perform and
informs a person (as well) of the Sabab that makes it
Waajib before the time sets in. This (that the act itself being
Waajib is established from the Sabab and that it is Waajib to
perform is established from the instruction) is the same as us
saying, ""Pay the price of the goods™ (the price has already
become incumbent upon him by the Sabab, which is the
transaction itself, and our statement indicates that it is now
Waajib to pay it) and "*Pay the maintenance of your wife"
(the maintenance has already become incumbent upon him by
the Sabab, which is the Nikaah itself, and our statement
indicates that it is now Waajib to pay it). There is nothing
present here by which a person can ascertain that it is
Waajib except for time, thus it will establish that Salaah
becomes Waajib when the time sets in.

(Another proof that the Sabab for Salaah being Waajib is) Also
that Salaah is Waajib on that person who cannot hear the
instruction, such as one who is asleep or unconscious (at the
time of Salaah) and (we all accept that) it is not Waajib
before the time sets in, therefore it is established that
Salaah becomes Waajib when the time sets in (as this Sabab



Usool Shaashi

applies to all, even one how cannot hear the instruction such
as one who is asleep or unconscious).

This also establishes that the first portion of the time is the
Sabab for it being Waajib (because if the last portion were
the Sabab then the Salaah can only be performed after it,
which would result in the Salaah becoming Qadhaa as it will
be performed out of its time).
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Thereafter (after it has been established that the first portion
of the time is the Sabab for Salaah being Waajib) there are
two methods (in which the remaining time is also a Sabab).
One of these methods is that the Sabab transfers from the
first portion to the second portion, when Salaah has not
been performed in the first portion and then to the third
and the forth until the last portion of the time (if the Salaah
has not been performed) where Salaah being Waajib will
remain. The condition of the person in that (last) time will
be considered as well as the condition of that (last) time.

What is meant by the condition of the person will be
considered in that (last) time is that if a person was
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immature (not reached puberty) in the first portion but
became mature in that (last) portion or if a person was
Kaafir in the first portion and then accepted Islaam in
that(last) portion or was in a state of Haidh or Nifaas in the
first portion but became pure in that (last) portion, then
Salaah will be Waajib upon them (Salaah will be Waajib on
the child who reached puberty, Kaafir who accepted Islaam, or
woman in Haidh or Nifaas who attained purity in the last
portion of the Salaah time). In a similar manner will all the
cases wherein a person became capable of Salaah in the last
portion be dealt with (Salaah will be Waajib on them if they
were able to perform Salaah in the last portion) and the
opposite as well, whereby a woman's Haidh or Nifaas
begins, or a person goes insane for longer than a day and
night, or unconscious for the remaining period of that last
time, in the last portion such that Salaah will not be Waajib
on them.

If a person was a traveller in the first portion of the time
and a resident in the last portion of the time, then he will
read four Ragaats of Salaah (he will not shorten his salaah)
and if he was a resident in the first portion of the time and
a traveller in the last portion, then he will read two Raqgaats
of Salaah (he will make Qasr, that is shorten his Salaah).
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What is meant by the condition of that (last) time will be
considered is that if the last portion of time is Kaamil (that
is it is not defective) then the Salaah will become Waajib on
a person Kaamil (without defect) and a person will not be
absolved from it by performing it in prohibited times
(Makruh time). An example of this is what has been said that
the last portion of time for Fajr Salaah is Kaamil and it
becomes defective as the sunrises, which is after the time of
Fajr has passed, thus Fajr Salaah becomes Waajib on a
person (who has not performed it as yet) Kaamil. Therefore if
the sun rises while he is performing Salaah then the Salaah
will be invalid because it is not possible to perform the
Salaah except with defect as the time is defective (and since
the Salaah became Waayjib on hi Kaamil it has to be performed
Kaamil).

If the last portion of time is defective, such as in Salaatul
Asr (whereby the last portion in which Asr may be read is
defective) because it is the time when the sun reddens,
which is a defective time, then the Salaah becomes Waajib
with defect, therefore it becomes incumbent to say that
(Asr) Salaah in this time is permissible with defect.

The second method

Ljd‘)la‘_éc\ﬁh.ug_\a)ﬂ ;\J;\UA;);JSJA.\U\@LJ\@.\)HU
‘;cwh‘z!}&}.db I:A\M\ d\.k.\bd)ﬂ‘\_ad)ﬂ\ u\adl.w‘ﬁ\
;)Al\ \Lau.\s \@\‘;\u\gp\u&u}\}]\w@m
[ qx_ud\ U.‘S JLJ\ A b (e 138 Gl8a %Y

e piadll
The second method (in which the remaining time is also the

Sabab) is making each portion of the time a Sabab (all at
once) and not by transferring (the Sabab from one portion to
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the next) because saying that the Sabab transfers from
portion to the next is claiming that the portion which the
Shari'ah has made the Sabab is not the Sabab (as once it
transfers to the next portion, it would mean that the previous
portion is no longer the Sabab whereas the Shari‘ah has made
it the Sabab). (If someone were to object by saying that this
method makes multiple Salaah Waajib as in this case each
portion makes a Salaah Waajib, we would say) This does not
make multiple Salaah Waajib (in that time) because the
second portion establishes exactly what was established in
the first portion (and not another Salaah), thus it will be the
same as claiming that one ruling ahs many lllat (which will
not necessitate there being many rulings) and the same as
having many witnesses to one case.

The Sabab for fasting and Zakaat
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The Sabab for fasting being Waajib is the coming of the
month of Ramadaan because the instruction to fast applies
then and fasting has been affixed to it (the fast of this month
are called 'Soumu Ramadaan’, which indicate that it is the
Sabab).

The Sabab for Zakaat being Waajib is having possession of
the growing wealth (wealth which increase in value) whether
in Hageeqat (such as stock for trade) or Hukman (such as
gold and silver) and when the Sabab is present then prior
fulfilment is permissible (if a person has possession of
growing wealth then he may pay the Zakaat due on it before a
year passes).
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The Sabab for Hajj
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The Sabab for Hajj being Waajib is the Ka'abah because of
Hajj being affixed to it (the act of Hajj is referred to as
"Hajjul Bait") and the fact that it is Waajib only once in a
life time (which indicates that the Sabab is singular and
occurs once, which is the Ka'abah). Based upon this (that the
Sabab for Haaj being Waajib is the Ka'abah) if a person
performs Hajj before having the (financial) ability to do so
then this will suffice for his Fardh Hajj because the Sabab
(for the Hajj being Waajib) is present.

This (Hajj sufficing for Fardh Hajj even if one did not have the
financial ability because of the Sabab being present)
differentiates it from payment of Zakaat before having
possession of the wealth, because (in this instance of Zakaat)
the Sabab is not present.

Sabab for Sadaqaatul Fitr
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The Sabab for Sadaqaatul Fitr being Waajib is the
presence of the person whose expenses he bears and those
under him (on the day of Eid) and as a result of the Sabab
(being present) it is permissible to pay the Sadaqaatul Fitr
before the day of Eid.

The Sabab of Ushr!' being Waajib is the land being
productive (that is it yields a produce).

The Sabab of Khiraaj being Waajib is that the land must
be fertile for cultivation, which will result in it being
termed productive.

The Sabab for Wudhu being Waajib is Salaah, according to
some, because of which Wudhu is Waajib upon those whom
Salaah is Waajib upon and Wudhu is not Waajib n those
upon whom Salaah is not Waajib upon. Some are of the
opinion that the Sabab for Wudhu being Waajib is being in
a state of lesser impurity (Hadath) and the Salaah being
Waajib is a condition 9for Wudhu being Waajib, thus it will
become Waajib when the condition is fulfilled)., which has

been reported to be the opinion of Imaam Muhammed [J.

The Sabab for Ghusal being Waajib is being in a state of
Haidh, Nifaas and Janaabat (being in a state of higher
impurity).

Prevention of the Illat and ruling

Jad
5 u,_n Haad) @N il eue.\ mj\ @\yd\ 05 i ALY Gmun Ja
sl 430 aia il 5 SAD A1 di Al Lald i ala

! Ushr is a tax on the produce of land and Khiraaj is a land tax.
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Qaadhi Abu Zaid says that prevention can occur in four
ways;

1- Prevention of the Illat from occurring.

2- Prevention of the Illat from completing.

3- Prevention of the ruling from applying from inception.
4- Prevention of the ruling from applying perpetually.

An example of the first (prevention of the Illat from
occurring) is the sale of a free person, carrion and blood.
The reason for this is these items not being objects of sale
(they cannot be bought or sold) prevents the Illat from
occurring (which is offering to sell and acceptance) which in
turn prevents the ruling (of change of ownership) from
applying. In a similar manner (also examples of this type of
prevention) are all conditional statements according to us
(Hanafi scholars) because conditional statements prevent
the occurrence of the illat for the ruling before the
condition is fulfilled (it only becomes Illat once the condition
is met), as we have mentioned previously (under the
discussion of whether the ruling of a conditional statement
applies immediately or not). This is why if a person takes an
oath that he will not divorce his wife and then gives a
Talaag conditional on entry (where he says, "You are
divorced if you enter the house™), his oath will not break (as
the Talaaq does apply till the condition is met).
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An example of the second (prevention of the Illat from
completing) is loss of the Nisaab (amount which makes Zakaat
Waajib) during the course of the year (as having the Nisaab
is the illat for Zakaat being Waajib and possessing it for a full
year completes it) and refusal of one of the two witnesses to
testify (testimony is the illat for establishing the right of
another and is complete with the testimony of two) and
declining to purchase (ownership is established in a sales
transaction by proposal to purchase and acceptance and is
completed with the acceptance of the buyer).
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An example of the third (prevention of the ruling from
applying from inception) is a sales transaction with the right
to cancel or approve the transaction (the illat which
establishes ownership is complete by proposal and acceptance
but ownership will not apply from inception because of the
right to cancel or approve the transaction) and time
remaining for one who is excused (from Tahaarat, the ruling
of Wudhu breaking is prevented from applying as long as the
time for that Salaah remains).
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An example of the fourth (Prevention of the ruling from
applying perpetually) is Khiyaar Buloogh® (the ruling of
Nikaah applies but does not remain perpetually as once the

! Khiyaar Buloogh:- If the Nikaah of an immature child was performed by someone other than
the father or grandfather then once the child reaches Puberty he will have the right to annul the

Nikaah.
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child reaches puberty then she may have the Nikaah annulled),
Khiyaar Itg’ (the ruling of Nikaah applies but does not remain
perpetually as when the slave is set free, she may have the
Nikaah annulled), Khiyaar Ru'yat® (ownership is established
but does not remain perpetually as once the buyer sees the item
he may cancel the transaction), lack of compatibility (the
ruling of Nikaah applies but the representatives of the bride
she may have the Nikaah annulled) and if the wound heals
(the ruling of Diyyah applies but is lifted once the wound
heals).
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This (division of the types of prevention) is based on
considering ‘Takhseesul lllat' (acceptance of the principle
that the Illat will be present but the ruling may not apply) but
if you do not accept "Takhseesul Illat’ then prevention will
be of three types;

1- Prevention of the Illat from beginning.
2- Prevention of the Illat from completing.

3- Prevention of the ruling from applying perpetually.

! Khiyaar itq:- A married slave will have the right to annul the Nikaah when they are set free.
2 Khiyaar Ru'yat:- If a person purchases something without seeing it, the he will have the right
to either cancel or approve the transaction when he sees it.
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As far as when the illat is complete is concerned, the ruling
will apply without a doubt. In this manner whatever the
first group has made an example of prevention of the ruling
the second group has made an example of the lllat being
incomplete. On this principle (that the second group has
incorporated the third type into the second) the opinions vary
between the two groups.

Fardh and Waajib
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The dictionary meaning of Fardh is to stipulate and the
Faraaidh (plural of Fardh) of Shari'ah is what it has
stipulated such that it cannot be increased or decreased (but
exactly what the Shari'ah has stipulated is compulsory to
fulfil), in Shari‘ah, Fardh refers to whatever has been
established by convincing proof, which has no doubt in it.
The ruling of Fardh is that it is obligatory to act upon it
and believe in it (such that if a person denies its incumbency,
he will be out of the fold of Islaam).

The dictionary meaning of Waajib is fall, that is it (Waajib)
fell on to a person without his choice. It has also been said
that it is derived from '4s3, which means undecided.
Waajib has been called Waajib because it is undecided
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between being Fardh and Nafl, thus it is regarded as Fardh
as far as practice is concerned (it is compulsory to practice
upon it) such that it is impermissible to discard it, and Nafl
as far as belief is concerned such that it is not incumbent
upon us to believe it to be certain (whereby the one who
denies will not be out of the fold of Islaam). In Shari‘ah,
Waajib is that which has been established by proof which
has a slight amount of uncertainty, such as verses which
have been interpreted (the derived meaning is a result of
Ta'weel)and Saheeh Ahaadeeth and the ruling of Waajib is
what we have already mentioned (it is compulsory to
practice upon but one who denies it's incumbency will not cast
out of the fold of Islaam).

Sunnat and Nafl
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Sunnat refers to the preferred path adopted in matters of
Deen, whether it be the practice of Rasulullaah [J or of the
Sahabah. Rasulullaah [J has said, ""Mu Sunnat is incumbent
upon you and the Sunnat of the Khulafaa after me, hold on
to it firmly*. The ruling of Sunnat is that a person should
attempt to revive it and show contempt on its disregard
except where it is disregarded with a valid (Shar'ie) excuse.

Nafl literally means additional and the spoils of war are
referred to as Nafl because it is additional to the actual
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purpose of Jihaad (which is to establish the Deen of
ALLAAH). In Shari‘ah, Nafl refers to those acts which are
additional to those which are Fardh and Waajib and the
ruling of Nafl is that one will be rewarded by practicing
upon it and will not be punished for disregarding it. Nafl
and 'Tathouwu'a’ (&33-‘43') are the same (according to the
terminology of the Fugahaa).

Definition of Azeemat
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Azeemat literally means firm resolve, which is why we say
that if a person firmly resolves to indulge in sexual
relations with his spouse whom he has compared to his
blood relative is retraction (and the Kaffaarah of Thihaar will
become Waajib upon him just as if he actually indulged in
sexual relations with her) because it is the same as sexual
relations and will therefore be permissible to consider it as
perpetrated when proof for it is established. Based upon
this (that firmly resolving to do something is the same as carry
the act out) if a person says, "I firmly resolved to..."" (for
example, "l firmly resolved to give you a dirham") it will be
taking an oath (and his statement will actually mean, "I take
an oath to give you a dirham”, whereby Kaffaarah will be
incumbent upon him if he fails to do so). In Shari‘ah, Azeemat
refers to those laws of Shari‘ah which are incumbent upon
us from the beginning as they are compulsory because of



Usool Shaashi

their Sabab being compulsory. The Sabab of the laws of
Shari‘ah is that it is compulsory to obey the One giving the
orders (i.e. ALLAAH Ta'ala) because ALLAAH is our
Master and we are His servants (and it is compulsory for the
servant to obey his master). The constituents of Azeemat is
what we have already mentioned of Fardh and Waajib.

Definition of Rukhsat
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Rukhsat literally means ease and ease in Shari‘ah is
changing the order from one of difficulty to ease due to a
(valid Shar'ie) excuse. The types of Rukhsat vary due to
difference in the Sabab, which is the excuse of the servant
(which warrants ease).

In punishments, Rukhsat is of two types. One type is
permission to carry out the act while it still remains
Haraam, such as forgiveness of a violent act (whereby the
violent act still remains Haraam despite being pardoned by the
victim), or similar to uttering a statement of Kufr, swearing
Nabi [1, destroying the property of another Muslim and
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killing another wrongfully all under duress, while having
Imaan in one's heart (even thought the uttering of such
statements of Kufr remain Haraam, it is permitted under
duress). The ruling (of the first type, whereby the act still
remains Haraam despite permission being granted to carry it
out) is that if the person will be patient (and not indulge in
that act) until he is killed, he will be greatly rewarded (in the
Aakhirah) because of abstaining from that which was
prohibited by Rasulullaah [.

The second type is altering the characteristic of the act such
that it becomes permissible for him to carry out. ALLAAH
Ta'ala has said,

""So whoever is forced (to eat these forbidden goods) because
of starvation'" (Surah Maa'idah: 3)

This (second type of Rukhsat) is like consuming carrion and
drinking wine (in dire circumstances such as starvation). The
ruling of this second type is that if he abstains from eating
until he is killed (or dies) then he will be sinful because he
abstained from that which was permissible for him, like a
person who commits suicide.

Substantiating without proof
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Substantiating without proof is of many types; amongst
them (one method is) is substantiating that the non-existence
of the Ilat results in the ruling not being present. An
example of this is (saying that) vomiting does not break
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Wudhu because it has not been excreted from one of the
two privates parts (since the Illat, excretion from the private
parts, is not present the ruling, that Wudhu breaks, will not
apply) and that a person becoming owner of his brother will
not result in him being set free because there is not
parentage (since one is not the parent of the other, which is
the Illat for freedom, the ruling, of the slave being set free, will

not apply).
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(Another example of substantiating that the non-existence of
the Illat results in the ruling not being present is when) Imaam
Muhammed was asked whether there is Qisaas (death
penalty) on a person who assisted a child in murder, to
which he replied, ""No (Qisaas will not be Waajib on both),
because the child is not accountable for his actions.” The
guestioner said, "It is proven that Qisaas will be Waajib on
the person who assisted the father (in the murder of his son)
because the father is accountable for his actions (thus just as
the Qisaas will only be Waajib on the assistant, in the above
ruling it should also only be Waajib on the assistant of the
child). (The author says) Substantiating that the non-
existence of the Illat results in the ruling not being present
(as the questioner did) is like saying that a certain person
did not die because he did not fall from the roof (whereas
there are other ways in which he could have died, thus
similarly the non-existence of the Illat does not necessarily
guarantee that the ruling will not apply, as it is possible that it
can be applied through another means).
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(Substantiating the non-existence of the Illat results in the
ruling not applying is substantiating without proof) Except
when the ruling is limited to that one characteristic (lllat),
whereby that characteristic is incumbent for the
application of the ruling. In such an instance it will be
correct to substantiate that the ruling does not apply when
the Illat is not present. An example of this is what has been
narrated from Imaam Muhammed that the child born
from an illegally seized slave is will not be recompensed as
it was not seized and there is no Qisaas on the witness in
the case where a witness retracts his testimony (when he
testified against someone in a murder trial) because he did
not murder anyone because illegal seizure is what makes
recompense Waajib and murder is what makes Qisaas
Waajib.
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In a similar manner (as substantiating that the non-existence
of the Illat results in the ruling not being present is
substantiating without proof so too is) substantiating from
the condition of a something (in the past) is substantiating
without proof. The reason for this is that the presence of
something (for a period of time) does not necessitate its
perpetuity (that it remained like that forever), thus the
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condition of something (in the past) can be used to negate
but not to affirm (as it is possible that its condition changed).
Based upon this (that it can be used to negate but not to
affirm) we say that a person whose lineage is unknown is a
free person, if someone claims him to be his slave (here the
condition of his lineage being unknown is used to negate him
being a slave) and if a person then injures him (the person
whose lineage is unknown) then the punishment of having
injured a free man will not be carried out n the perpetrator
(because his condition of his lineage being unknown can only
be used to negate and not to affirm) because making the
punishment of injuring a free person is affirming (that he is
free) and this cannot be established without proof.
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Based upon this (that a ruling cannot be established without
proof) we say that if a woman bleeds for more than ten days
and she has a previous known habit, then (the number of
days of) her previous habit will be Haidh and the extra days
(more than her previous habit) will be Istihaadhah. The
reason for this is that the days which exceed her previous
habit consist of the blood of Haidh and Istihaadhah, having
the possibility of being either one. If we were to say that her
Habit changed then we would be cancelling her previous
habit without proof (which is impermissible as mentioned
previously).
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Similarly if a girl attains maturity (begins to menstruate)
with Istihaadhah (she bleeds longer than ten days the first
time she menstruates), then her period of Haidh will be ten
days (and the extra days Istihaadhah). The reason for this is
the bleeding before ten days can be Haidh or Istihaadhah
and if we were to say that Haidh ended (before ten days and
the other days are Istihaadhah) then we would be acting
without proof as opposed to (saying) the blood which
exceeds ten days (is Istihaadhah) because there is proof that
Haidh does not exceed ten days (the Hadeeth, "Haidh does

not exceed ten days")
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A proof that the condition of something (in the past) is a
proof for negation and not affirmation is the ruling
regarding a missing person (whose whereabouts or death
cannot be ascertained) because no person will have the right
to inherit from him and if one of his relatives were to die
while he is missing, he will not inherit thus (his previous
condition of being alive) will negate the right of another to
inherit from him and (his previous condition of being alive)
will not affirm his right to inherit.

A reply to an objection
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If someone were to say that it has been reported that
Imaam Abu Hanifah said, "There is no Khums in whales
because there is no narration regarding it" whereas this is
substantiation without proof (which is impermissible). We
would say that Imaam Abu Hanifah said "because there is
no narration regarding it" so as to make clear his excuse
for (making Qiyaas and) not saying that Khums is due
(Imaam Abu Hanifah did not pass the ruling without proof but
derive this ruling through Qiyaas). Because of this (that his
statement, "because there is no narration regarding it" is in
actual fact his excuse for making Qiyaas) it has been narrated
that Imaam Muhammed asked him regarding Khums in
whales enquiring ""what is it about whales that there is no
Khums in it?"" To which Imaam Abu Hanifah replied, "It is
like fish and there is no Khums in it"*. Imaam Muhammed
then asked, ""What is it about fish that there is no Khums in
it?"" Imaam Abu Hanifah replied, "It is like water (because
it lives in water) and there is no Khums in water"".

Translation edited by
A.H.Elias (Mufti)
(May ALLAAH protect him)



